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A SURVEY OF CURRENT NATURAL 
RESOURCE TOPICS AND HOW  
THEY M AY APPLY TO ARKANSAS
W. Eric West
Each state seeks to attract industry to improve its economy. Most states have special 
departments and spend large sums o f money attempting to lure industry. States also enact or 
amend their laws to make their state more inviting. Frequently these changes are made to 
compete w ith adjoining states.
1
I. Regulation of Well Drilling, Spacing and Production
In the oil and gas exploration industry two o f the most important incentives or 
disincentives for drilling are taxes and regulation o f well drilling and well spacing and 
production. The follow ing comments w ill discuss the second o f these matters in Arkansas 
and the adjacent and near by states o f Alabama, Louisiana and Mississippi.
I am going to comment on regulation o f well drilling, spacing and production 
procedures in other states in spite o f Dorsey Ryan’s warning at the 1986 Institute, when he
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“ ...I always advise those who would extol the 
virtues o f foreign agencies to do so well out o f 
earshot o f (the) Commission, who, as a rule, don't 
give a damn how they might do it in other states..."
But I don't intend to extol procedures in other states. Just report and contrast and note the 
possible effect on encouraging exploration and production and the prevention o f waste.
The purpose o f these amendments was to allow for infield drilling (primarily for the
benefit o f North Arkansas) and the initial force integration o f a well on a unit o f  less than a
section in size (primarily for the benefit o f South Arkansas).
When these comments were written no units that I am aware o f have been formed 
under the amendment. It is too early to tell how the Commission w ill interpret and apply 
these amendments.
2
As Tom Daily has covered in detail recent developments in Arkansas oil and gas law, 
I w ill only mention the recent amendments to Ark. Code Ann. § 15-72-302 adopted in Act 
964, Regular Arkansas 84th General Assembly.
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ARKANSAS
Arkansas law and procedure has been summarized by Grant Black and published in 
the IOGCC Report o f the Technology and Well Spacing Subcommittee, as follows:
1. Spacing Requirements:
(a) Density: No minimum for oil or gas wells.
(b) Lineal: 280 feet from a governmental division line or lease line or property line for 
oil or gas wells. (For wildcat wells and wells drilled in fields not covered by field 
rules)
2. Exceptions: Yes.
(a) Basis: i f  a well would be non-productive at normal location or i f  topographic
conditions would create a hazard or an unduly burdensome operation.
(b) Approval: A  public hearing must be held and ruling granted by the commission. 
It can also be granted administratively, with a notice given to the parties having 
the right to drill in the unit being enroached i f  no objections are filled within 15 
days o f publication o f notice.
Summary
Rule B-3 contained in Arkansas Oil and Gas Commission (AOGC) general rules and 
regulations provides that the spacing o f wells in proven oil and gas fields or in areas that the 
commission may designate, shall be covered by special field rules for that particular field or
3
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area, adopted after notice and hearing.
D rilling  units for the production o f oil and gas established by the AOGC range, except 
in extraordinary circumstances, from 10-acre to 640-acre drilling units. 640-acre spacing is 
the most common drilling unit size for gas, w ith some 40, 80,160 and 320-acre units, and 10, 
20, 40 and 80-acre units are commonly formed for oil producing units.
Exploratory Units
§ 15-72-302 (e) o f the Arkansas Code is a particularly helpful spacing law that 
provides that the commission may, after public hearing, establish a d rilling  unit for an 
exploratory well to be drilled therein. Any drilling unit determined by the commission to 
be prospective o f the oil or gas, may be established when the owners thereof fail to 
established a unit voluntary, provided that persons who own at least an undivided fifty  
percent (50%) interest in the unit area agree to drill.
However, any such order o f the commission and drilling  unit as established for 
exploratory purposes there under shall remain in force for a period o f no longer that the later 
o f (1) year fo llow ing the effective date thereof or one (1) year fo llow ing the cessation o f 
drilling operations or production w ithin the unit, whereupon the order o f  the commission and 
the provisions thereof shall automatically terminate.
4
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Exception Locations
Field rules for individual fields for minimum distances from the unit boundary lines. 
Typical distances from unit boundaries that are normally required are 1,320 feet from the unit 
boundary o f 640-acre units, 660 or 330 feet from the unit boundary o f 320-acre units, 660 
or 330 feet from the unit boundary o f 160 acre units, and 280 feet from the unit boundaries 
o f 80, 40, 20 and 10-acre units. Exceptions may be granted after notice and hearing with the 
imposition o f a penalty relative to the encroachment footage. Wells drilled within areas not 
covered by field rules shall be drilled no closer than 280 feet to any property, unit or division 
line within a governmental section, unless granted an exception by the AOGC
An operator may permit a horizontal well just as any other well. The minimum 
distance from the unit boundary existing w ithin any field or in areas not covered by field 
rules apply to both surface and bottom hole locations o f the horizontal well. In cases 
where unitization has occurred, horizontal wells can be permitted w ithin the unitized area
5
Seismic evidence is accepted in AOGC hearing and is most frequently used in 
proceedings to establish exploratory drilling units, where little or no other well data is 
available.
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without location restrictions.
Some problems (or questions) which occur to me involve:
•Changing an Existing Unit
•Encouraging Operations Through F lexib ility
•Allowables
•Field Rules and Timing 
•Economic Waste-Competition
Mississippi’s conservation statutes are found at Miss. Code Ann. § § 53-1-1 et seq 
and Miss. Code Ann. § § 53-3-1 et seq. These statutes establish the state oil and gas board 
and empowered it to develop rules for the spacing and location o f wells as well as other 
matters having to do with oil and gas exploration. The statutes do not contain specifics with 
regard to well spacing. This is left to the discretion o f  the board.
I f  an operator owns all the rights to drill and proposes a well which complies w ith the 
statewide rules, an administrative permit to d rill w ill be granted.
Spacing under statewide rules are based on whether the proposed well is drilled in 
search o f oil or gas and the depth to which the well is proposed to be drilled.
Oil wells under statewide rule no. 7 may be on 40, 80 or 160 acre units. Forty acres,
6
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i f  the well is to be drilled to less than 12,000 feet or less than 3500 feet in Black Warrior 
Basin. For wells to be drilled more than 12,000 feet, or wells drilled below 3,500 feet in the 
Black Warrior Basin, spacing may be on 80 acre units. Wells below 12,000 feet may be 
granted 160 acre units.
Wells expected to produce gas, under statewide rule no. 8, are drilled on 320 acre 
units for wells drilled to depth less than 12,000 feet or 3,500 feet in the Black Warrior Basin 
and 640 acres for wells drilled below 12,000 feet or 3.500 feet in the Black Warrior Basin.
Neither Mississippi statutes nor rules require or encourage drilling units based on 
governmental survey units.
A  regular unit may be any shape or configuration provided it does not create island 
acreage and fits w ithin a prescribed rectangle. For example, a 40 acre unit must fit w ithin a 
rectangle measuring 1810 feet by 1445 feet,
A L A B A M A
Alabama conservation statutes are found at Ala. Code 1975, § § 9-17-1 et seq. While 
the oil and gas board is empowered in general terms to regulate the spacing o f wells and 
formation o f drilling units, § 9-17-2 provides that drilling units for oil shall not exceed a 160
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acre unit. Gas units shall not exceed 640 acres. The statute also provides that the board may 
exceed the size limitations by fifty  percent after notice and hearing upon proof that the added 
acreage is being drained and the hydrocarbons cannot otherwise be recovered.
Under rules adopted by the board, administrative permits are granted on 40 acre 
spacing for a proposed oil well and 320 acre units for gas wells except in four counties in 
Southwest Alabama, where oil units are 160 acres and gas units are 640 acres.
Once production is established, board rules and practice require that special field rules 
be adopted which establish spacing for future wells.
The rules expressly require that all units shall consist o f governmental section or 
subdivisions thereof, although the superior may grant exceptions.
The board also requires that when an oil drilling unit is applied for, the operator must 
at the same time apply for alternate gas unit in case the proposed oil well should turn out to 
be a gas well.
LOUISIANA
The Louisiana Conservation Act, LA . R. S. 30.1 et seq. establishes the statutory basis
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for Louisiana’s regulation o f oil and gas exploration and production. Louisiana Revived 
Statutes 30:9 authorizes the commissioner to establish for each pool drilling units which are 
defined as an area which may be effectively and economically drained by one well. LA, R. 
S. 30:10 provides for the involuntary pooling o f two or more tracts with a risk charge o f 
100%.
The office o f conservation rules are contained in Title 43 o f the Louisiana 
Administrative Code. Louisiana Administrative Code, T itle 43, Part X IX , Subpart 7, contains 
Statewide Rule No. 29-E, which regulates oil and gas well spacing. Statewide Rule No. 29-E 
provide:
a. No spacing requirements for wells in search o f oil to depths less than 3,000 feet 
except after sufficient geological and engineering evidence is available, the operator shall 
petition for a hearing for the creation o f drilling units;
b. O il wells drilled below 3,000 feet shall not be closer than 330 feet from a 
property or unit line nor closer than 900 feet from any other well in the same pool;
c. Gas wells shall not be located closer than 330 feet from any property or unit 
line nor closer than 2,000 feet from any other well in the same pool.
Louisiana has no minium acreage for oil or wells. Units may range from a couple o f 
acres to 2,000 acres. N or is there a rule w ith respect to the shape o f units.
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Without the necessity o f the statute or rule, a custom or practice has developed over 
many years where in South Louisiana units are based on the geological limits o f the pool, the 
so called “ geological unit” . In North Louisiana, units are general based on subdivisions o f 
the U.S. government survey, or the “ geographical unit” .
In 1999, the Louisiana legislature provided for a “ deep pool"  unit where the geological 
top o f the deep pool was in excess o f 15,000 feet true vertical depth, which unit could be 
served by on or more wells, Acts 1999, No. 1094, § 1, codified as LA. R.S., 30:5.1. By 
memorandum dated A pril 26, 2000 the commissioner o f conversation issued a Deep Unit 
Policy to compliment the statute.
There are several recent decisions which raise, i f  not answer, questions about operator liability 
for oil field contamination and whether the public interest is being protected by these decisions.
LOUISIANA
In Corbello v. Iowa Production (Shell), 850 So. 2d 686 (LA. 2003), the ju ry  awarded 
surface-owner plaintiffs $51,360,610 in damages. This does not include punitive damages. 
The present value o f the plaintiffs land was found to be $108,000. Twenty-eight m illion
10
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dollars was awarded was for damage to a freshwater aquifer which did not belong to the 
plaintiffs.
While the elements o f damages included failure to vacate, restoration o f the leased 
premises, illegal disposal o f saltwater, attorneys fees, expert fees and punitive damages, my 
comments w ill be limited to the $33 m illion award for restoration because i f  its adverse 
affect on the public interest.
Shell O il Company and its successors had operated on the p la in tiffs ’ 320 area tract 
since 1929. Among other operations, Shell disposed o f saltwater through wells located on 
the p la in tiffs ’ land, a minute portion (.03 percent) o f which was from other premises. O f the 
$33 m illion restoration award, $28 m illion was for contamination to the Chicot Aquifer. The 
p la in tiffs  did not own the aquifer. The plaintiffs were not obligated to apply the award 
toward restoration. A  Louisiana statute provides that where a judgment is obtained against 
an operator for its oil field operations and later a state agency seeks a judgment for same 
activity, the operator shall receive fu ll credit for the prior judgment. LSA-R.S. 30:89.1. Thus, 
tax payers w ill have to pay for a restoration should it become necessary.
Louisiana attorneys Michael G. Durand,  Gary P. Krause and Brent G. Sonnier wrote 
a comprehensive analysis o f Corbello v. Iow a (Shell) entitled "A  L ittle  Saltwater Disposal
11
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on the Wound” , published in the May/June 2003 issue o f Landman, American Association 
o f Professional Landmen. The authors point out this decision gave the Louisiana Department 
o f Environmental Quality concern to the extent that the Department wrote to the Louisiana 
Supreme Court requesting, among other things, that the award o f $28 m illion for restoration 
damages o f the Chicot Aquifer be reversed and remanded and that the matter be referred to 
the DEQ to determine i f  ground water was threatened, the appropriate remedies, i f  any, and 
the cost. This letter was apparently ignored by the court.
The position o f the Supreme Court is that the Legislature by its statues clearly 
provided for both private parties and the state each having cause o f action against an operator 
and that, i f  an operator pays a judgment to a private party, the operator w ill receive credit 
against any claim by the State. In other words, don’t blame us, blame the Legislature.
In response to this decision, the Louisiana Legislature passed Act No. 1166, now 
codified as LSA-R. S. 30. 2015.1, which provides that the Department o f Natural Resources 
and the Department o f Environmental Quality shall be notified when a suit is filed asking for 
damages for contamination to usable ground water. Each department has the right to 
intervene in the suit w ith respect to the usable ground water aspects. Notification o f these 
departments is jurisdictional to any judgment awarding damages for usable ground water 
contamination. Any money awarded for usable ground water evaluation and remediation shall 
be paid unto the registry o f the court. I f  the original award is not sufficient for remediation.
12
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the court may order additional funds be paid. I f  there are funds remaining after completion, 
such funds shall be refunded to the depositor. The statute directs that “ the Court shall render 
judgment adopting the plan which the court determines is the most feasible plan to evaluate 
or remediate the contamination and protect the usable ground water consistent with the 
health, safety, and welfare o f the people.”
MISSISSIPPI
The Mississippi Supreme Court in Chevron U.S.A., Inc. v. Smith, 844 So. 2d 1145 
(Miss. 2002) reversed a judgment o f $2,349,275 for naturally occurring radioactive material 
(NORM) found on saltwater pipelines and storage tanks on the pla intiffs ’ 55 acre tract (which 
had a present market value o f $55,000). The ju ry  deadlocked on the issue o f punitive 
damages. Chevron appealed the judgment and the Smiths appealed the issue o f punitive 
damages. The court held the trial court erred in allowing a ju ry  trial as the Smiths foiled to 
exhaust their administrative remedies in the Mississippi O il and Gas Board. The court stated 
the Mississippi legislature gave the Oil and Gas Board the duty to make rules for the disposal 
o f oil and gas waste, including NORM, and to protect the Mississippi citizens from pollution 
resulting from oil and gas production. The court was o f the opinion that because o f the 
specialized knowledge and collective experience o f the board and its staff " [ t ]he board is 
more suited than the average ju ro r to understand the broad scope o f the regulation and the 
factual scenarios presented by each case o f environmental pollution.”  The court pointed out 
that (i) the Smiths had refused all offers o f for a cleanup, (ii) they “ obviously have no
13
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intention o f cleaning up their property” , (iii) no court could order them to do a clean up, so 
that (iv) the interest o f the public was better protected by having the matter o f oil field waste 
and contamination subject to the jurisdiction o f the O il and Gas Board.
The Court said it was following its prior holding in Donald  v. Amoco Prod. Co., 735 
So. 2d 161 (Miss. 1999) in which the Court first held that before a purchaser o f land could 
bring a claim for negligence per se against an oil company based on the previous owners’ 
transportation o f oil fie ld waste (NORM scale on stored oil field pipe) to the property, the 
purchaser was required to exhaust his administrative remedies before the Oil and Gas Board.
For background as to the transfer o f jurisdiction for NORM to the Oil and Gas Board 
from the Mississippi Department o f Health, Division o f Radiological Health, and the Board’s 
subsequent adoption o f Statewide Rule 68-Disposal O f Naturally Occurring Radioactive 
Material (NO RM ) and Statewide Rule 69- Control O f O il Field Naturally Occurring 
Radioactive Material (NORM), see Boyles v. Mississippi State O il & Gas Board, 794 So. 2d 
149 (Miss. 2001).
Copies o f the cases cited above may be obtained at www.msse.state.ms.us. Copies o f
Mississippi O il and Gas Board Statewide Rules 68 and 69 may be obtained at 
www.ogb.state.ms.us.
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ALABAM A
In Morgan v. Exxon Corporation,_______So. 2nd_______ , 2003 W L21362958 (A LA )
(n o t yet released for publication), the landowners sued Exxon M obil and Marshal! Ogleby 
(the Companies) for damages caused by their operating six oil wells on the p la in tiffs ’ land. 
The p la in tiffs ’ claimed their land had been “ contaminated with radioactive scales, residuals, 
precipitates and other harmful and hazardous materials” . The plaintiffs also alleged the 
contamination consisted o f “ saltwater, oil and grease, heavy metals and other harmful and 
hazardous materials” .
As the Companies had not been active on the land since the early 1970's and the suit 
was not filed until 1996, the trial court, in response to motion for summary judgement, held 
that the claim were barred under Alabama’s Rule o f Response. Alabama’s Rule o f Response 
is not a statute o f  limitation, prescription or laches. It is based upon a line o f cases going back 
to 1858 and the public policy that “ there must be a time beyond which human transactions 
w ill not be inquired into” . Notice, legal disabilities, accrual o f a cause o f action, or equitable 
principles have no bearing. The only element is time. Boshell v . Keith , 418 So. 2d 89 (Ala 
1982).
The Supreme Court affirmed the summary judgements o f the trial court. In so doing 
discussed and decided several issues having to do with the interplay between oil field
15
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contamination, the Environmental Response, Cooperation, and L iab ility  Act, codified as 
amended by the Superfund Amendments and Preauthorization Act o f 1986 at 42 U.S.C.A. 
§ 9601 et seq. (CERLA) and state statues o f limitations.
The pla in tiffs ’ argued that CERLA preempted the accrual date o f any state limitations 
period which provides for a commencement date earlier than the federally required 
commencement date. 42 U.S.C.A. § 9658 (a) (1). The pla in tiffs ’ first discovered the 
contamination in 1994, tested for hazardous material in 1995 and filed suit in 1997. Thus, the 
p la in tiffs ’ contended their claim was not barred. The court said the federally required 
commencement date is based on the date a p la in tiff knew or should have known o f the 
damage, while under Alabama’s Rule o f Response, a p la in tiffs  knowledge is immaterial.
While the P laintiffs’ claimed the benefit o f CERLA to the extent it would preempt the 
Alabama’s Rule o f Response, the p la in tiffs ’ complaint contained the follow ing:
Disclaim er o f Federal Claims
"42. Plaintiffs hereby assert that they are making no claim in this 
action under any federal law or statute.”
The Companies contended, first, that the plaintiffs failed to carry their burden o f 
proving the elements o f § 9658 and, second, that § 9658 does not apply to state law claims 
in the absence o f an asserted CERLA claim.
16
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I he Supreme Court said it did not need to decide whether the Plaintiffs must actually 
assert a CERLA claim, as the plaintiffs failed to present substantial evidence o f a necessary 
element of a § 9658 claim. In order for § 9658 to apply to avoid the Rule o f Response, the 
plaintifs had the burden o f proving that the Companies had released on pla intiffs ’ land a 
“ hazardous substance”  as defined under § 9601 (14), which contains the famous, or 
infamous depending on your point o f view, “ petroleum exclusion” , which provides as 
follows:
The term does not include petroleum, including crude o il o r any fra c tion  
thereof which is not otherwise specifically listed or designated as a hazardous 
substance under subparagraphs (A) through (F) o f this paragraph , and the 
term does not include natural gas, natural gas liquids, liquefied natural gas, or 
synthetic gas usable for fuel (or mixtures o f natural gas and such synthetic 
gas).”  (emphasis added.) Similarly, § 960 (33) excludes from definition o f 
“ pollutant or contamination”  “ petroleum, including crude oil or any fraction 
thereof which is not otherwise specifically listed or designated as a hazardous 
substance under subgraphs (A) through (F) o f paragraph (14).”  Thus, 
subsections (14) 933) o f § 9601 expressly exclude from CERLA coverage 
petroleum, crude oil, and every “ fraction thereof“  (“ the petroleum exclusion” ).
The plaintiffs asserted that some o f the material found on their land such as NORM,
arsenic, lead and zinc are specifically listed under CERLA as hazardous substances.
The Court, responded:
It is well settled, however, that “ [t] he petroleum exclusion includes fuel 
oil and leaded gasoline ..., and any indigenous components in refined or 
unrefined gasoline or any such components added in the refining process even 
i f  hazardous substances”  Two Rivers Terminal, L.P. v. Chevron USA, Inc., 96 
F. Supp. 2d 432, 443 (M.D. Pa 2000) (emphasis added). The exclusion may be
17
T i l i t s t l
r   i s t ti
c  § § l
e i t s'
" "    ,v
a ,v " i ", de
 
nn e ;/ .fractio
s ecificalZv s i
r fo·  
c e
l  t re
'' i i  f
" i t " ·'
\v n:vis cifi l s
" ·r
t I   l l
" " " "  
s r  
i cifi l s  
 
l t mv c "  ude
i l  ge
l
" r i l
,  
 
avoided upon proof the “ the contaminants appear at the Site ‘in excess o f the 
amounts that would have occurred in petroleum during the oil refining 
process.'”  Portsmouth Redev. &  H ous. Auth. v. B M I Apartments Assoc., 827 
F. Supp. 354, 356 (E.D. Va. 1993) (emphasis added) Washington v. Time O il 
Co. 687 F. Supp. 529, 532 (W.D. Wash. 1988).
The court said plaintiffs had presented no evidence that the materials complained o f 
are not indigenous to petroleum nor did they present evidence that any o f the materials exist 
at the sites in levels that “ exceed those normally found in [petroleum] fractions.”
The pla intiffs further contended that the Companies had the burden o f proving the 
applicability o f the petroleum exclusion. The Court rejected this contention stating that one 
who relies on an exception to a general rule or statute has the burden o f proving that the case 
falls w ithin the exception, unless the nonexistence o f the exception is made a condition o f the 
application o f the rule. The count concluded by pointing out that 42 U.S.C. § 9607, which 
sets forth the general basis o f CERLA liability, specifically lists affirmative defenses and the 
“petroleum exclusion”  is not among them.
ARKANSAS
As was reported at last years Institute by Julie Greathouse, the U.S. D istrict 
Court for the Western District o f  Arkansas in Sewell v. P hillips Petroleum Co., 197 F. Supp. 
2d. 1160 (W. D. Ark. 2002). A. C. A. Section 16-56-105 (4), which barred actions for 
trespass on land after 3 years is not applicable and. statutes o f limitations based on the action
18
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founded on contract or liability are not applicable under the Arkansas Solid Waste 
Management Act (ASW M A), as the act authorized the Department o f Environmental Quality 
to order remedial action whenever necessary to implement the intention o f the act. There were 
a number o f defendants in this case. This particular decision was initiated by a Motion for 
Summary Judgment by Texaco, Inc. which apparently had not operated on the subject 
premises since 1943. The Court upheld Texaco’s Motion for Summary Judgement to the 
extent that it dismissed the p la in tiff s claim for nuisance. The Court stated that nuisance is 
usually defined as “ conduct by one landlord which unreasonably interferes w ith the use and 
enjoyment o f lands o f another and held that in this case was only one tract o f land was 
involved. The Clerk for the U.S. District Court, Western Division, advises there are a number 
of oil field contamination cases. While some have been settled or others dismissed, there has 
been no trial or dispositve decision w ith respect to these cases.
The recently decided case by the Arkansas Supreme Court o f AJ &  K  operating
Company, Inc. v. Sm ith,_______S. W. 3 d ______ , 2004 WL, 36242 ARK., 2004, is typical
of oil field contamination cases. The oil companies where trying to clean up and restore a 
well site and the land owner wanted to keep his own land wasted, damaged and 
contaminated. It  is not normal or logical but that’s the illogic o f oil field contamination cases.
The C ircuit Court granted the landowners’ request for a temporary restraining order, 
which prevented the oil companies from removing well equipment, plugging the well, closing 
pits and restoring the site. The land owners claimed such action would destroy evidence
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needed for their suit for compensatory and punitive damages.
The Court later modified the TRO to allow the oil company to remove its surface 
equipment and tubing, however, it could not close pits or in any way engage in restoration 
which might destroy evidence. Also, the companies had to keep the removed equipment 
available for the landowners inspection without “ cleaning, refurbishing, reusing or otherwise 
disturbing said equipment” . Nearly three years later, after the landowner had ample time for 
testing and investigation, the companies asked the Court for authority to complete the 
plugging and close the pits. The companies’ request was denied as well as a request for 
reconsideration at which time the companies cited Chevron U.S.A., Inc, v. Smith, supra. The 
Circuit Court was o f the opinion it could not compel remediation and to do so would put it 
in the “ settlement, mediation, arbitration business” , which it was not w illin g  to do. The 
Supreme Court reversed and remanded. In so doing, the Court said it was unable to find any 
case law where an injunction was issued prohibiting remediation by contaminators under 
similar circumstances. It also observed that a claim for money damages due to contamination 
f l ies in the face o f any contention that no adequate law exists and that irreparable harm w ill 
result from remediation. The Court further noted that remediation may effect the amount o f 
damages awarded to the landowner and that the remediation could just a as well improve the 
state o f the land.
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II I.  Arbitration
Because o f the litigious times in which we live, a greater effort is being made to avoid 
lawsuits by resorting to arbitration. And because o f the litigious times in which we live, a 
greater effort is being made to avoid arbitration. There have been several recent development 
concerning arbitration which we w ill comment upon.
ARKANSAS
In 1969 Arkansas adopted, with amendment, the 1955 version o f the Uniform 
Arbitration Act. Ark. Code Ann. § 16-108-201 et seq. While the uniform act contained no 
limitations as to the subject matter o f an arbitration agreement, Arkansas's act expressly 
excluded "personal injury or tort matters, employer-employee disputes, and to any insured 
or beneficiary under any insurance policy or annuity contract.”
In Showmethemony Check Cashes, Inc. v. Williams, 27 S.W. 3d 361 (Ark. 2000), the 
W illiam s’ filed a class action suit claiming their agreement with Shomethemoney (SMTM) 
violated Arkansas’s usury law. (SMTM) filed a motion to arbitration asserting the arbitration 
clause contained in the loan agreement, which also reserved to SMTM the right institute legal 
action to collect amounts due it. SMTM argued it was entitled to arbitrate under the Arkansas
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Arbitration Act and the Federal Arbitration A ct, 9 U.S.C.A. § 1, et seq.
The court held that under Arkansas law for a contract to be enforceable it must impose 
mutual obligations on both parties. The court stated the Arkansas courts had never 
specifically addressed the question o f mutuality in an arbitration contract. The court cited two 
federal decisions which held there must be mutuality in arbitration agreements and one 
federal case which held that other consideration existed to support a one-sided arbitration 
requirement. The Court held that due to the lack o f mutuality to support the arbitration 
agreement, the arbitration clause does not constitute a valid enforceable agreement to 
arbitrate.
MISSISSIPPI
The decision here reported should be o f interest, i f  not concern, to anyone taking 
comfort in an arbitration provision in a contract even though the case does not involve 
mineral law. In Sanderson Farms v. G atlin , 848 So. 2d 828 (Miss. 2003), the Mississippi 
Supreme Court, in a 6 - 3 decision, held Sanderson Farms breached an arbitration provision 
and, therefore, waived its right to arbitration because Sanderson failed to pay a part o f the 
initial administrative fee in an arbitration demand, under American Arbitration Association 
rules, initiated by Gatlin. When Gatlin tendered one ha lf o f the initial f iling  fee, he was 
advised by A A A  that he was responsible for the entire fee, which he then paid. More than a
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year went by as Sanderson and Gatlin submitted documents in preparation for the hearing. 
As the time for the hearing approached, A A A  billed Gatlin $8250 as an estimate o f his share 
o f the cost of: the hearing. Gatlin claimed he did not have the money to pay the charges, 
abandoned the arbitration and, for a filing  fee o f $94, filed suit in a Mississippi trial court 
seeking, among other relief, nullification o f the arbitration provision and other provisions 
relating to the limitation o f damages. The majority opinion stated that under the “ Broiler 
Production Agreement” , contrary to the interpretation by Sanderson and the A A A , 
Sanderson was obligated to pay one ha lf o f the initial filing  fee so that Sanderson breached 
the arbitration provision by failing to pay its share o f the fee and, thereby, waived the right 
to arbitration.
The m inority’s position was that, under the Federal Arbitration Act, 9 U.S.C.A. § 1, 
et seq., decisions decided under the Act and Mississippi decisions, when the enforceability 
o f an arbitration agreement is at issue, a court should first determine (i) whether an 
arbitration agreement exists and (ii)whether the specific dispute falls w ith in the scope o f what 
the parties agreed to arbitrate. I f  the Court finds affirmatively on these questions, the dispute 
must be referred to arbitration, which in this case would have included the issue o f whether 
the initial filing  lee should be shared or borne by the party demanding arbitration. The event 
which triggered this suit was Sanderson’s cancellation o f Gatlin’s (chicken) Broiler 
Production Contract upon discovery that Gatlin had dumped nearly 200 chickens in a thicket
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on his property in violation o f Mississippi Board o f Animal Health regulations. The 
implication o f this case is that any breach (or failure to go along w ith an opposite party’s 
interpretation o f an arbitration provision) may result in the waiver o f the right to have the 
dispute decided by an arbitrator and instead decided by a ju ry  o f the opposite party’s peers.
ALABAM A
W. Scott Simpson and Gordon L. Blair, Birmingham, Alabama attorneys, have written 
an interesting Article in The Alabama Lawyer, Vol. 64, No. 7 November, 2003. highlighting 
another struggle in the effort to encourage arbitration and the counter effort to prevent 
arbitration. The article relates the interplay between the Federal Arbitration Act, 9 U.S.C.A., 
§ 1, et seq and the Magnuson- Moss Warranty-Federal Trade Commission Improvement Act 
as reflected in a number o f state and federal cases. The issue in a series o f cases reviewed by 
the authors is whether the Magnuson-Moss Warranty Act precludes warranties from 
compelling consumer claims to arbitration. The controversy began w ith Wilson v. Waverlee 
Homes, Inc., 954 F. Supp. 1530 (M.D. ALA. 1997), which held, as to “ consumer products” , 
the Magnuson-Moss Warranty Act precludes agreements for binding arbitration and, in 
effect, created an exception to the Federal Arbitration Act. W hile the Magnuson- Moss 
Warranty Act did not mention “ arbitration”  nor contain an express prohibition o f agreements 
for binding arbitration, it did provide that a “ supplier/ warrantor”  may provide for informal 
dispute settlement mechanism”  as a prequite to filing such, but which “ mechanism”  must be
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non-binding. In 1999 The Federal Trade Commission interpreted the Act to preclude 
agreements for binding arbitration and adopted a Rule prohibiting such agreements, 64 Fed. 
Reg. 19700, 19708 (1999). Several state courts soon fo llow  the Wilson decision as did federal 
courts in other circuits. For some reason, clearer thinking perhaps, the courts to reverse 
themselves, Finally, the eleventh Circuit, in which the Wilson court is located, in Davis v. 
Southern Energy Homes, Inc. 305 F. 3d 1268 ( 11th Cir. 2002) held that a written warranty 
claim arising under the Magnuson-Moss Warranty Act may be subject to binding arbitration 
agreement, thus, according to Simpson and Blair, “ effectively ending the Magnuson Moss 
Act defense to arbitration.”  The court said the rule adopted by the FTC was unwarranted and 
represented a bias against arbitration. While these cases involving do not have a direct 
hearing on typed oil field operations, they demonstrate well the pro-arbitration v. anti­
arbitration conflict.
IV. Exploration Agreements
I his particular topic is not about a litigated case or concept or an area that is being 
litigated in other states. It does however cover an area o f oil and gas law that is o f current 
interest to industry (being discussed by) and which is greatly misunderstood and poses the 
potential lor terrible consequences. I f  an operator has an area that it is interested in exploring 
or developing and that area has the possibility o f involving more than one well on one unit
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it is imperative that the operator consider whether to use an exploration agreement as a 
opposed to a jo in t operating agreement. A  jo in t operating agreement is a good tool i f  your 
are going to drill (for example) an offset well on one unit and that is the extent o f your 
proposed idea. I f  however the geoscientist’s idea involves more wells or units then you 
should consider the points set out below with are generally considered in creating an 
exploration agreement.
It is crucial in assessing these points to keep in mind that each prospect idea varies 
greatly and has its own important factors and areas that must be accurately covered by any 
agreement which attempts to control or provide for exploration and development from the 
area. I he basis for making decisions on these points must start with the geoscientist’s idea 
o f what the exploration area involves.
The follow ing bullet point thoughts are areas to consider in developing an exploration 
agreement.
• The original idea from the geoscientist
• In negotiations, when do you have an agreement and when do you not-basic 
contract principles apply
• How do you cover the acquisition, including the cost, amount, terms and
conditions of, geologic and geophysical data.
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• The basic seismic agreements which may be necessary and the various 
type seismic contracts that might be necessary to cover the situation.
• The need for and use o f confidentiality and non disclosure provisions
• Acquiring the required leases including the, amounts and nature o f what is to 
be acquired, what area, the terms and conditions, including the necessary 
authority and approval mechanisms among the exploration agreement owners.
• The various rights and duties between the parties to the exploration 
agreement-consents, operations, the operator, the decision making process, 
gathering o f data and o f leases.
• How to conduct operations, make proposals and carry out the proposed 
operations (joint operating agreement type provisions and their limitations).
• The types o f contracts which may be necessary to carry out actual operations, 
drilling contract, master service agreements, indemnity and insurance 
provisions and ethical considerations.
The above is a brie f sketch o f some o f the areas that are important and no doubt there 
are many others. An excellent Special Institute on O il and Gas Agreements in the Exploration 
Phase is scheduled for May o f this year sponsored by the Rocky Mountain Mineral Law 
Foundation. In each o f these instances noted above there is a necessity that each particular 
item be thought through in relation the geological concept or idea. To my knowledge there 
is no shortcut for this process and the blind use o f standard type forms often leads to horrible
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consequences.
I would suggest that nowhere is it more important than in Arkansas, as a result o f 
Texas O il &  Gas Coporation v. Hawkins O il &  Gas, Inc. 668 S. W. 2d 16 (Ark. Sup. Cl. 
1984), to properly deal w ith exploration ideas (contracts/parties). I f  properly done these 
contracts may negate the possible fiduciary duties that this case unfortunately found existed 
under a JOA in Arkansas.
V. Coalbed Methane
Last years Institute included a topic on coalbed methane. Last years speaker primarily 
covered the economic, engineering and like matters in coalbed methane projects and their 
history. Inasmuch as most o f us deal with land and legal issues involving natural resource 
projects, I thought it would be appropriate to spend some time on that area o f coalbed 
methane development projects.
As part of this paper you w ill find attached copies o f  certain selected pages o f a Rocky 
Mountain Mineral Law Foundation Special Institute on coalbed methane development. The 
enclosed portions are very informative. I would suggest that i f  you become involved in a 
coalbed methane project that you order the entire institute proceedings. The respective
28
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authors and topics information are included and each is given full credit for his/her work.
One should keep in mind throughout this topic the difference between coal as reservoir 
source rock and those o f typical oil and gas reservoirs. Typically coalbed methane production 
starts out very slowly and there is a large amount o f water to be disposed o f early on in the 
project. These reservoirs however produce for long periods o f time (30 years) and production 
goes up as the water is dissipated. It is important to note that coalbed methane projects 
require a contiguous land block as a necessity. Due to the economies o f scale needed for a 
caolbed methane project is imperative that a large contiguous lease block be assembled. 
Because coalbed methane project usually require a large number o f wells, close spacing and 
both significant infastructure for dewatering o f the wells and transportation o f the gas, the 
land position is paramount.
Attached as copied material is information on the various cases across the country 
dealing w ith the question o f whether a reservation o f coal includes coalbed methane gas or 
whether coalbed methane gas is a continuant part o f the oil and gas estate. Generally speaking 
states in the Eastern part o f the country are more inclined to hold that coalbed methane gas 
is a constituent part o f the coal estate while the Western States and the U.S. Supreme Court 
have held that it is a part o f the oil and gas estate. As w ill be noticed in the referenced articles 
this question generally turns on the language used in the severing instrument. Attached also 
are two exhibits which are grids giving the various language, the case name, the holding and
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the theory that the court decided the case on which w ill be helpful.
In trying to determine what bearing any o f this has on the question o f how the 
Arkansas Courts w ill answer these same questions, I suggest that you start w ith Amoco 
Production Company vs. Southern Ute Indian Tribe 526 U.S. 865 (1999). In this case a 
reservation o f coal as used in the 1909 and 1910 Patent Acts did not include coalbed methane 
gas. The Courts reasoning was at the time o f the Acts Congress had no reason to include in 
the reservation coalbed methane as gas it was generally not thought o f as a useful product. 
Therefore the Acts could not have contemplated that coalbed methane gas be reserved as part 
o f the coal estate. It is interesting to compare the logic and reasoning o f this case as well as 
the other coalbed cases w ith that o f the Arkansas-Strohacker line o f cases. I suggest i f  you 
have the opportunity to review this question you should start with the A rtic le  written by 
Gerald Delung contained in the 14th Annual O il and Gas Institute, Gerald’ s article gives a 
excellent discussion not only o f Strohacker but also the cases leading up to and after it and 
the logic o f the courts in dealing w ith the question. Both Strohacker and Southern Ute 
include logic dealing w ith what the parties in the area at the time thought and what mineral 
deposits would have been contemplated by the parties at the time (sometimes referred to as 
subjective intent). I f  you find yourself confronted with these questions you should read the 
cases involved and a discussion o f them contained in Gerald’s article and compare it to the 
language in the various deeds in the exhibited grid. This should help you attempt to draw
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some conclusions about what the outcome might be in Arkansas.
VI. Conclusion
Gazing into the crystal ball is never reliable and is dangerous. However, it does help in 
planning i f  you can at least recognize the problems. I hope this attempt at addressing some of the 
issues and how they may apply to Arkansas will be of some benefit for a few of these issues. I also 
want to thank John Land McDavid who helped immeasurably with this paper.
1109/The Arkansas Paper
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COALBED M ETHANE PR IM ER
This paper orig inally appeared in  Landman Magazine, 
M arch!A pril, 2002 pp. 25-32, and is reprinted by permission 
o f the magazine and author.
Coalbed methane has always been at the epicenter o f controversy. For coal miners the issue 
was safety. For m inera l owners, the controversy has been over who owns it. In  the late 
1980’s, the controversy was an expiring ta x  credit leading to rap id d rillin g  of wells and the 
anticipated demise o f the industry thereafter. More recently, controversy has arisen 
through several issues, includ ing w hat to do w ith  w ater produced from the wells,1 whether 
i t  is safe fo r certain end users to bum  the “new” fuel,2 hydraulic fracturing of coalbeds,3 and 
the usual land use issues raised by bring ing development to previously undeveloped areas. 
W hy a ll the controversy?
I t  is not a d irty  industry. M illions and m illions of dollars are invested to develop a fie ld, 
bring ing  in  decent-paying jobs and creating a tax base th a t w ill last 30 years or so. In  A la­
bama, the government ro lls  out the red carpet to welcome new m anufacturing operations to 
the state. In  some situations, m anufacturing companies can receive sales and use tax 
abatement, property tax abatement and an income tax incentive th a t essentially amounts 
to  an income tax exemption lasting 20 years. But in  some areas, operators proposing new 
coalbed methane development are greeted by outraged citizens groups. Because coalbed 
methane can be developed in  a safe, environm ental friend ly  and neighborly manner, the 
root o f th is  level o f public acceptance is not en tire ly clear.
E xtracting  coalbed methane is not tremendously d iffe rent from  extracting flu ids from  con­
ventional o il and gas wells. P ursu it o f CBM involves d rillin g  down to the reservoir, complet­
ing  the w ell, hooking i t  up to pipelines and, hopefully, producing gas and transporting i t  to 
m arket. The process uses d rillin g  rigs s im ila r to conventional operations, the same w ell 
logging techniques, the same service companies complete the wells and the gas goes into 
the same in te rs ta te  pipeline system as conventional gas. The s im ila rities go on and on.
W ithout b e littlin g  the concerns mentioned above, at least a portion o f the controversy is 
because the name “coalbed methane” sounds more exotic than the s tu ff rea lly is. The name 
leads people to believe they are dealing w ith  an entire ly d iffe ren t beast. Some have imag­
ined it  closely related to m in ing and invo lving technology s im ila r to th a t used in  coal mines. 
M any have wondered w hat methane is and what i t  is used for. W hile coalbed methane is 
not e n tire ly  d iffe ren t from  conventional o il and gas, its  subtle unique qualities combined 
w ith  the exotic name may have contributed somewhat to controversy.
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W ith  th is  in  m ind, le t’s look at how coalbed methane is unique from  conventional o il and 
gas underground and how the subtle unique qualities affect the surface configuration of a 
project.
• Methane
F irs t, how is methane d ifferent from  na tu ra l gas? M ethane is the ligh test component of the 
hydrocarbon chain, meaning th a t a methane molecule has the highest ra tio  o f hydrogen 
atoms to carbon atoms. Some conventional gas is produced w ith  heavier hydrocarbons, such 
as ethane, propane, butane or pentane, but a ll n a tu ra l gas is p rim a rily  methane. I n fact, to 
the extent any generalization can be accurate, w ith  m idstream  companies s tripp ing  o ff 
heavy hydrocarbons to a greater extent today than 10 or 15 years ago, na tu ra l gas reaching 
the burner tip  is very close to pure methane. The coalbed methane industry has been fond 
o f saying th a t methane is the cleanest-burning component of n a tu ra l gas. This is true  be­
cause as hydrocarbons bum , hydrogen and carbon separate to form  oxides. A  common oxide 
o f hydrogen is water. Certain oxides o f carbon are sometimes considered to be less innocu­
ous. As methane contains fewer carbon atoms per molecule than  other hydrocarbons, its  
ig n itio n  creates fewer oxides o f carbon than the others. Methane is the cleanest-burn ing 
constituent o f the na tu ra l gas used in  your home, and regardless o f where the gas comes 
from ; the n a tu ra l gas stream is probably about 85 to 90 percent methane.
• Conventional Reservoirs
Conventional gas wells produce from porous, permeable form ations, such as sandstone and 
limestone. Formations form ing conventional reservoirs took no p a rt in  creating the hydro­
carbons, but sim ply act as a storing place fo r them. Petroleum  is stored in  in te rs titia l pores. 
In  other words, the flu id s  are stored between grains o f sand or w ith in  the voids o f carbonate 
reservoirs. The hydrocarbon was formed in  a d iffe ren t form ation, the source rock. Once 
formed and rendered in  a flu id  state, the hydrocarbon is free to  m igrate. In  general, as 
deeper form ations have a higher pressure than shallow er form ations, flu ids m igrate up un­
t i l  reaching a barrier. The perfect conventional reservo ir has a lo t o f storage space (the void 
in  rock capable of holding flu id  is called porosity) th a t is interconnected (a ll the pores m ust 
be connected through flow  paths or the flu id  cannot m igrate, th is  is called perm eability), 
and a trap to  keep the flu id  from m igrating beyond the reservoir rock. L ike  the w ind, flu id  
hydrocarbon moves from  high pressure to low pressure. In  th is  environm ent, reservoir 
pressure is the key to production. A w ell bore is sim ply a path to  lower pressure.
As reservoir pressure drops, production fa lls  o ff and operators look fo r creative ways to a rti­
fic ia lly  enhanced or m ainta in  reservoir pressure. A  conventional w e ll’s firs t day o f produc­
tio n  is often times its  best. For the investor, th is  w orks out great. S hortly a fte r the d r ill b it 
reaches the target form ation, i t  is clear whether the w e ll w ill be any good (or a t least a par­
tia lly -in fo rm ed  decision can be made whether to complete the w ell), and i f  the w e ll is a pro­
ducer, the investor has the possibility of quick payback.
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• Coal as Reservoir and Source Rock
Coal is both the source rock and reservoir rock for a coalbed methane well. The gas is stored 
in  the same place it  is formed. As w ith conventional reservoirs, some barrier must be in 
place to prevent the gas from migrating out of the reservoir rock. Coal is solid substance 
separated by fractures or cleats. Like conventional reservoirs, some gas is stored in the 
space between the solid particles. However, the in te rs titia l pore space represents a small 
portion of the overall available storage space w ith in  coal. Most of the gas is stored w ithin 
the microscopic structure of the coal itself. The microscopic structure of coal creates a com­
plex, in trica te  maze, providing a tremendous amount of surface area upon which the meth­
ane can attach.
A  story is often told about a laboratory experiment working on gas tanks for natural gas 
powered vehicles. The story goes that the storage capacity of a tank was greatly increased 
by placing coal in  the tank. I t  is counter-intuitive to think tha t a tank can hold more fluid 
a fter inserting a solid substance into the tank. But engineers have used this as an example 
of the vast microscopic storage capacity coal has and the power of adsorption.
On a microscopic level, the gas is adsorbed to the coal and held there by pressure. I t  w ill 
remain in  place u n til the pressure holding i t  to the coal’s surface is reduced to a certain 
level, at which point it  w ill be released from the surface. This releasing is called desorption. 
Coal cleats are generally filled w ith  water. Because the formation is a considerable distance 
underground, the water is stored at pressure. To produce the gas, you must get the water 
out of the way, which reduces the reservoir pressure and allows desorption to occur.
This is the fundamental difference between coalbed methane and conventional reservoirs. 
A t firs t glance, it  may not sound like a big deal. But this simple thing is why the world is 
turned upside down for coalbed methane developers, why fa ith  and patience are so impor­
ta n t for a coalbed methane development, and why coalbeds were overlooked as a resource 
for so long. While d rilling  through a conventional reservoir, you normally know whether 
you’ve h it pay d irt. The decision about whether to complete a w ell is generally made after it  
is drilled. The firs t day of production could very well be the best. The key to a good conven­
tiona l w ell is maintaining reservoir pressure. A ll of this is the exact opposite w ith coalbed 
methane. For the vast majority of coalbed methane wells, you must decide to complete and 
frac the w e ll before it  is drilled. As you d rill through coal, you m ight have shows of water 
and a litt le  gas, but normally nothing significant. Typically, you w ill s till not know whether 
a w ell is any good after i t  is hydraulically fractured. In  fact, a lo t of wells continue to pro­
duce m ostly water and little  gas for a year or more. So the best day of production for a coal­
bed methane well could be several years out. And coalbed methane wells w ill not produce 
significant quantities o f gas un til after the reservoir pressure is depleted. The world is tru ly  
upside down.
.  Financial Summary
The most significant issue caused by this unique characteristic is the resulting financial 
picture. E arly in  the life  of a coalbed methane field the financial picture is ugly. Unlike con­
ventional plays, there is absolutely no hope of a quick payout w ith  coalbed methane. I t  may
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take  a w hile to know w hether a w ell w ill produce gas, and even longer to know whether i t  
w ill produce commercial quantities. Gas flow does not peak for a considerable tim e after 
in it ia l production. This sometimes takes several years. In  the in terim , lots of w ater m ust be 
disposed, typ ica lly  at h igh cost. E arly in  the life  o f a w e ll, i t  may be impossible to calculate 
cost per mcf, and if  possible the numbers would be too frigh ten ing  to contemplate. A fte r 
paying for leases, paying more to determ ine a com m ercial volume possibly exists and pay­
ing  a lo t more to develop the fie ld, the investor is looking a t a fa irly  dismal p icture. F a ith  
and patience are essential early in  the life  o f a coalbed methane project. Hopefully, the wa­
te r production w ill eventually decline, gas production w ill increase and the financia l p icture 
w ill look much better. I t  may even improve to the po in t where everyone forgets the pain 
and actually contemplates developing another coalbed methane field.
W ith  tha t introduction, le t’s look at the steps to fin d in g  and extracting coalbed methane.
F IN D IN G  &  E X TR A C TIN G  C O A LB E D  M ETH AN E
• Locating Basins w ith  Coal
I f  you w ant to locate the next great coalbed m ethane fie ld , a good place to s ta rt is by ide n ti­
fy in g  areas where coal deposits are known to exist. The volume of inform ation pub lic ly  
available as to known coal deposits is amazing. B y entering a search for “coalbed methane” 
on an in te rne t search engine, more than 9,500 sites popped up on less than a second. The 
US Geological Survey has studied coal deposits. A  tremendous lis tin g  of data gathered 
across the U nited States on coal deposits is available on the USGS website, w hich includes 
“location, quan tity  and physical and chemical characteristics o f U.S. coal and coal-related 
deposits '"  The USGS has also studied basins dem onstrating CBM potential, and in  fact has 
published several maps showing a ll the basins in  the U n ited  States w ith  coalbed methane 
potentia l.5 For years, the U.S. Bureau o f M ines stud ied coal deposits and gathered inform a­
tio n  on gas content o f coal. They were concerned w ith  m ine safety, not methane production. 
In  1986, a report was published com piling over 1,500 coal samples from  250 coal deposits in  
17 states.® The US Environm ental Protection Agency also has quite a b it o f in fo rm ation  on 
CBM readily available through its  Coalbed M ethane O utreach Program.7 W hile the in fo r­
m ation is directed p rim a rily  a t reducing methane em ission from  coal mines, i t  contains use­
fu l inform ation. Also several states and Canadian provinces have th e ir own databases 
available on the internet. A  lo t o f inform ation is available w ith  the click of a mouse on 
where to begin looking for coalbed methane.
* Determ ine W hich Basins have A ttrac tive  C haracteristics
W hile in itia tin g  the firs t step is no huge task, na rrow ing  the scope of available in form ation 
to th a t which is good and of use can be overwhelm ing. A ttrac tive  characteristics include the 
follow ing:
(i) C oal d e p th  -  i t  needs to be deep enough to have a trap, but not too deep be­
cause w ith  depth perm eability typ ica lly  decreases and tem perature increases,
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which are both bad (coal’s ab ility  to sorb gas typically goes down as tempera­
ture goes up).
(ii) T rapp ing  mechanism  -  as w ith  conventional reservoirs, there must be some­
thing to hold the gas in the coal, otherwise there is a chance any gas once pre­
sent w ill have leaked out at some point over the last m illion years or so.
(iii) Therm al m a tu rity  -  the thermal m aturity of the coal must be such tha t i t  is 
expected to contain methane (in general, higher ranking coal has higher gas 
storage capacity than coal o f lesser maturity).
(iv) Evidence o f Gas -  i t  is possible tha t there w ill be some evidence o f gas con­
tent at this phase of the search, but the information w ill probably not be re li­
able.
Possible sources for information as to coal depth and traps include publicly available w ell 
logs from old oil and gas well logs in  the area (typically on file w ith  the state regulatory 
agency), information as to coal depth on file  w ith  the state m ining regulatory authorities, 
and the U.S. Bureau of Mines databases. The coal mine databases may provide information 
as to thermal m aturity and gas content. Also, evidence of gaseous coal may also be available 
from local newspapers through stories of past mine explosions, a sad reminder o f coalbed 
methane’s origins.
• Is the Basin Large Enough to Support CBM Development ?
I t  is commonly said that coalbed methane must achieve a critical mass to take advantage of 
economies o f scale. A certain number o f CBM wells must work together to obtain critica l 
mass, or some magic number to make the project profitable. I t  is more conceptual than 
quantitative, but the idea is basically as follows. A single coalbed methane well w ill not be 
economic. A hundred decent coalbed methane wells working together w ill probably tu rn  a 
profit. Somewhere in  between is a target size for weeding out basins too small for fu rther 
consideration.
A  number o f factors lead to this effect, but three significant ones are high cost of water dis­
posal early in  each well’s life, the requirement of compression and compressor efficiency 
and the need for subsurface communication between the wells.
As water is removed from the zone immediately around the wellbore, reservoir pressure is 
reduced in  tha t small area, gas desporption speeds up and gas production increases. A sin­
gle well try ing  to dewater the reservoir is like a single straw try ing  to drain the ocean, but a 
number of wells working together to dewater the reservoir may help. This leads to the con­
cept of subsurface communication.
Because low reservoir pressure is essential to allow and maintain desorption, gas pipeline 
pressure needs to be extremely low. Typically, wellhead pressure for a CBM well is ex­
tremely low, in  the ballpark of 20 to 50 psi. Since interstate pipelines operate at around 600 
to 800 psi, it  is a given that gas from almost every CBM well must be compressed. So i t  is
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guaranteed tha t gas produced from CBM wells must be compressed, and the pressure must 
be increased significantly. Considering average peak production, the time it  takes to peak 
and compressor efficiencies at the level of pressure step-up required, a typical well w ill not 
make enough gas to pay for compression. But w ith  a larger number of wells, the compres­
sors w ill run at capacity and the numbers work. An economy of scale must be achieved.
S im ilar efficiencies must be achieved for water disposal. The numbers look a lot better i f  
the $2 m illion injection w ell capable of disposing 10,000 BWPD is actually handling close to 
th a t rate.
A t this early stage in  the decision making process, not enough is known to begin running 
the numbers on these issues, but it  is important to keep the issues in mind, and to make a 
good guess as to the minimum size the project must be to make it  to the next level of con­
sideration. Some companies m ight use 50 wells as the magic number. Others may use 100. 
B ut a decision must be made as to whether the area is big enough to support the magic 
number.
This begs the question -  at what spacing? The area may hold 100 wells at 40 acres spacing, 
bu t only 25 on 160s. O f course at this phase, the optimum spacing for development is un­
known, so you’re forced to consider the possibilities and weigh the risk. You have some idea 
o f depth, so you can rough in  an approximate cost to d rill each well. You have some idea of 
the coal rank, comparing that to other CBM fields you can guess at a ballpark idea of the 
gas content. Given the projected coal thickness and some assumed production profile, w ill a 
w ell ever pay for itse lf i f  drilled on 40s? 80s? A t this point it ’s a ll a guess, so any basin w ith 
characteristics appearing to be w ith in  the realm of reason w ill probably continue through to 
the next step. But some basins w ill clearly be carved out of consideration simply because 
they are too small.
• Transportation and Water Disposal
I f  the project actually produces gas, can you get it  to market out of the area? How far is the 
target area from the nearest interstate pipeline? Is there capacity on the pipeline, or more 
im portantly, considering everything foreseeable affecting the pipeline capacity, is there rea­
son to believe there w ill be capacity in  three years and longer -  when the field may actually 
be producing gas?
As a prelim inary consideration, what are the water disposal options? Is there a known for­
mation capable of injection shallow in  the vicinity? Is there a river capable of receiving 
treated water? I f  so, how much treatment is anticipated prior to receiving a discharge per­
m it? Do other options exist?
A t this stage in  the analysis, i t  is important to begin developing ideas as to how these ques­
tions w ill u ltim ately be answered. I f  there are no possible solutions, no m atter how creative 
you get, it  may make sense to abandon further consideration of the particular area.
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• Land Position
W hile  w ith  conventional operations a contiguous land block is nice to have, w ith  coalbed 
m ethane i t  is a necessity. The factors leading to economies o f scale mentioned above con­
trib u te  to th is  necessity. There are also a few more, includ ing the need fo r subsurface com­
m unication between wells and m arginal economics requ iring  reduction o f per u n it in fra ­
s truc tu re  cost.
As mentioned above, coal w ill release more methane a t low er pressure. So the key is reser­
vo ir pressure reduction -  throughout the reservoir. To achieve th is , w ells should be spaced 
close enough so the dewatering effect w ill eventually meet. O f course, spacing them too 
close w ill lead to economic waste. B u t subsurface communication between the wells is, to 
some extent, desired for CBM. A  large gap between wells w ill destroy the a b ility  to achieve 
subsurface communication and make i t  much more d ifficu lt, i f  not impossible, to dewater 
the  reservoir.
A lso, acreage gaps w ill cause an increase in  the in frastructu re  cost per w ell. Even w ith  op­
tim u m  efficiency, CBM projects have m arginal economics fo r a long tim e. B u t acreage gaps 
w ill d rive  up the cost of each w ell, possibly to the point o f destroying the possib ility  of a de­
cent re tu rn . Consider a fie ld  w ith  160 acre spacing. Each w e ll w ill need approxim ately a 1/2 
m ile  w ater pipeline, a 1/2 m ile gas pipeline and a 1/2 m ile road. I f  the next step-out 160 is not 
leased, and you need to skip it, the in frastructu re  cost for the next w e ll w ill approxim ately 
double. Considering the m arginal economics o f CBM, th is  can be deadly.
Combine the cost increase w ith  the likelihood th a t production from  the step-out w ill proba­
b ly  be sub-par because i t  w ill lack subsurface communication, and the chance for poor eco­
nomics increases dram atically. I t  is c ritica l to be able to develop a CBM fie ld  as a contigu­
ous block. A strong leasing program and un itiza tion  are two possible methods of 
accomplishing th is result. A t th is  stage in  the process, i f  there is no poss ib ility  o f obtaining 
a contiguous position through e ither mechanism, the prospect should not receive fu rth e r 
consideration.
• Leasing
A t th is  point, you have identified a basin, determined through p u b lic ly  available inform a­
tio n  th a t i t  could have characteristics necessary for a CBM fie ld , determ ined th a t i t  is pos­
s ib ly  large enough to achieve economies of scale, and determ ined th a t i t  may be possible to 
contro l a contiguous block through some mechanism. Now its  tim e  to begin w orking on the 
leasing program.
How much acreage should be purchased? Possible answers include (i) ju s t enough for a 
corehole, (ii) enough for a p ilo t project, ( iii)  enough for the m in im um  size necessary for eco­
nom ic development or (iv) everything you can get. The analysis is re a lly  d iffe ren t from  the 
analysis for leasing a conventional play, except as to the step-out acreage. I f  you have a core 
position w ith  the possib ility fo r leasing a sm all non-contiguous tra c t, its  value goes way 
down i f  you no chance of acquiring or un itiz ing  the acreage in  between. O ther than th a t 
consideration, the analysis is essentia lly amounts to balancing the extrem ely h igh level of
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risk  associated w ith  any investment at this stage and the likelihood of lease prices in fla ting  
should you have success.
• Corehole
The firs t true risk reduction tool is the corehole. The goal of the corehole is to retrieve, in  as 
near as possible to its in-situ condition, a portion of the entire interval that w ill possibly be 
productive. To accomplish the task, a vertical bore is drilled down to the top of the coal. 
From this point, different techniques of obtaining a core sample are used. One involves re­
moving a solid core approximately the same size as the bore hole. Another, referred to as 
side-wall coring, involves removing slivers of the interval from the side of the bore hole. 
W hile others also exist, they a ll involve replacing the d rillin g  device w ith  a coring tool, 
which enables you to cut the rock and place the sample in to  a canister as quickly as possi­
ble.
The samples are taken to a lab where a series of tests are run. F irst, the rock is placed in  a 
pressure-controlled vessel allowing the lab to monitor the volume of methane released at 
varying pressure. The resulting curve, referred to as the desorption isotherm, reveals how 
low the reservoir pressure must be to allow desorption and depicts some evidence of a pos­
sible production profile. Second, the samples are analyzed for gas content. In theory, these 
tests should show the ultim ate recovery and expected recovery.
Third, because some of the methane may have leaked out before the sample was placed in  
the container, or because tha t particular chunk of coal may have lost gas in-situ, an analy­
sis o f the ultim ate methane carrying capacity o f the coal sample is performed. The adsorp­
tion isotherm shows how much methane the coal sample w ill hold at varying pressure. In  
theory, th is should show the highest possible gas content for the sample at a given pres­
sure.
S im ilar tests can also be performed on the carbon dioxide desorption and adsorption iso­
therms. Coal has a greater a ffin ity  for C02 than for methane. As pressure decreases, i f  the 
coal holds CO2, i t  w ill release increasingly more CO2. For purposes of visualizing, the CO2 
production curve w ill follow a trend sim ilar to the methane production profile. So it  is pos­
sible tha t as soon as the reservoir is dewatered and methane production begins to look good, 
CO2 production begins and a new cost item is encountered. The tests can help in an effort to 
anticipate this possibility and to add the likelihood of additional cost into the economics.
Core samples are valuable to reduce risk, but they are not w ithout problems. Because coal 
is not homogenous, the small sample from a given seam may not reflect the condition of the 
entire reservoir. Coal stringers play out. They come and go. So it  is unlikely that a single 
corehole w ill intersect a ll the coal stringers present across the area. Who knows if  the lim ­
ited sampling is representative of the entire area? Also, the process of severing the coal 
from the ground and getting i t  into canisters is not w ithout potential problems. The possi­
b ility  for lost gas or contaminating the sample exists. Also, no m atter how good the core 
samples are, they w ill not te ll you whether the reservoir w ill actually produce commercial 
quantities. The only way to know that is to d rill a series o f production wells, hook them up 
and see what happens.
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•  Im portance o f Run Tim e
A s w ith  the  p ilo t program , ru n  tim e is essential to  coalbed m ethane. W ith  every well, 
conventiona l and CBM , ru n  tim e  is im po rtan t s im p ly  because i f  you are not producing 
product to  se ll i t  is  h a rd  to make money. B u t s h u ttin g  in  a CBM  w e ll can cause a reduction 
in  the  volum e o f gas th a t the  w e ll w ill u ltim a te ly  produce -  gas in  the  ground may suddenly 
become unrecoverable. In  some cases, a fte r sh u ttin g  in  the w e ll fo r a short period o f tim e, 
say a week or tw o, i t  w ill take  a few m onths o f continuous production to dewater the zone 
and achieve the  production ra te  i t  was a t im m ed ia te ly  before being shut in . B ut some w ells 
never recover. A ch ieving  renewed CBM production is  no t analogous to  tu rn in g  on the w a te r 
faucet.
W ith  th is  in  m ind, res tric tio n s  on the a b ility  o f the  operator to  m a in ta in  the  operating 
equ ipm ent can lead to  waste o f the resource. Requests fo r th is  sort o f restric tion  can come 
d u rin g  the  p e rm ittin g  process, lease negotiation or surface use negotiation.
CONCLUSION
Coalbed m ethane projects are unique. They are extrem ely low -m arg in  projects economi­
ca lly . They are alm ost guaranteed to lose money fo r years a fte r in itia tio n . Considering a ll 
th e  problem s, w hy w ou ld  anyone invest in  a w ild ca t coalbed m ethane project? People forget. 
Good CBM  w e lls  w ill produce a lo t o f gas fo r a long tim e , possibly up to 30 years, causing 
people to  fo rge t the sleepless n ights and doub t-filled  agony o f the  firs t few years. People 
th in k  o f th e  B lack W a rrio r Basin, San Juan Basin, Powder R iver Basin and D runkards 
W ash, n o t d u rin g  the  p a in fu l early years, bu t today. B u t they w ill be rem inded w ith  the  
n e x t CBM  project, and w ith  the rig h t a ttitude , patience, a lo t o f fa ith , and a litt le  luck, they 
m ay a c tu a lly  m ake a lit t le  money developing coalbed m ethane.
1 This is  in  reference to w ater disposal issues arising from  the development o f the Powder R iver Basin in  
W yom ing and M ontana.
2 This is  in  reference to  the public debate in  the year 2000 in  the State o f U tah over whether end users in  
the  W asatch F ron t (the m ost densely populated portion o f the state w hich lies between Ogden and Provo) should 
be forced to use methane, w hich was referred to by some as “d irty  gas”.
3 This is  in  reference to Legal Environm ental Assistance Fund v. EPA, leading to increased regulation o f 
h yd rau lic  fra c tu rin g  o f coalbed methane wells in  the State o f Alabama.
 "See USGS, N ationa l Coal Resources Data System, http://energy.er.usgs.gov/products/databases/USCoal/ 
index.htm .
 5USGS Fact Sheet FS-019-97.
 6US Bureau o f M ines C ircu la r 9067, Results o f D irect-M ethod D eterm ination o f the Gas Content o f U.S. 
Coalbeds, W P Diamond, JC LaScola, and DM Hyman (1986).
7See http://epa.gov/coalbed.
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The legal fram ew ork concerning the ow nership o f coalbed m ethane only began to be de­
veloped in  a cohesive w ay in  the early 1980’s. The issue has been ra ised as a re su lt o f the 
h is to ric a l d iffic u lty  in  com m ercially exp lo iting  coalbed m ethane, w h ich  also gave rise to the 
p rim a ry  challenge in  deciding the cases. The courts w ere asked to  determ ine w hether pa r­
tie s  who gave lit t le  though t to the ownership o f the  gas in tended to  g ran t o r reserve the 
rig h ts  to the  gas when they  transferred the rig h ts  to th e  coal. A lth ough  ow nership in  any 
in d iv id u a l case is  dependent upon the language o f the  s ta tu te  or in s tru m e n t w h ich  grants 
o r reserves the  ownership righ ts  asserted, th ree  basic co n flic tin g  considerations emerge 
fro m  the  cases. W hen applied to the num erous d iffe re n t fa c tu a l circum stances, i t  becomes 
re a d ily  apparent th a t the  issue is fa r m ore com plex th a n  the  e lem entary version o f “ three 
basic considerations.” These three considerations do, how ever, p rovide a broad general ou t­
lin e  fo r analysis o f the issues. The firs t consideration is  th a t i f  the  conveyancing or reserva­
tio n  term s are am biguous, the in te n t of the  pa rties  should be considered (In te n t). In te n t o f 
th e  parties also raises the  issue o f w hether coalbed m ethane p roduction  was contem plated 
a t the  tim e the  p e rtin e n t documents were executed.3
The second consideration provides th a t the  w ord ‘coal’ and its  de fin itio n s  as used in  the 
contracts and sta tu tes are unambiguous, and th a t i f  th e  in s tru m e n ts  do no t e x p lic itly  g ran t 
rig h ts  to ‘gas’ o r ‘coalbed gas,’ then such rig h ts  were reserved. A lso factored in to  the  second 
consideration are the de fin itions of the te rm s ‘gas’ and ‘m ine ra ls ’ w ith in  the  context o f res­
ervations and grants (D efin itions).4
The th ird  consideration reasons th a t rem oval o f coalbed m ethane is so essen tia lly  tie d  to 
th e  m in ing  process th a t the  righ ts  to the coalbed m ethane gas m ust necessarily be intended
See E xh ib it A  (chart comparing the severance language of the decided cases and the theories employed by 
the courts in  rendering the ir decisions).
Elizabeth A. McClanahan, Coalbed Methane: Myths, Facts and  Legends o f Its  H istory and the Legislative 
and Regulatory Climate into the 21st Century, 48 Ok l a . L . R ev . 471, 483 (1995). The author fu rthe r discusses 
“Ownership Theories” utilized by courts. Id. at 477-83.
4Id at 483.
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v i. “ lease, le t and demise ... a ll o f the  m erchantable and m inable coal from  the 
seams o f coal here ina fte r designated in , on, upon o r under ... excepting and re­
serving  the coal stone, sand, w a te r, tim b e r, o il, gas and o ther m inera ls and prod­
ucts there in  and thereon ...[1969].”
v ii. “demise, lease and le t, . . .  a ll th e _____ seam o f coal and the  surface and subsur­
face overly ing  the same ... [and] a ll the  m in in g  rig h ts  and privileges owned by 
the lessors, appurtenant to said leased coal, and in c id e n t to the ownership 
the reo f ... [undated form  lease].”
I I .  SEVERANCE LANGUAGE FROM D EC ID ED  CASES
A. Conveyances and Reservations of Minerals2
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to be conveyed when the righ ts  to the coal are conveyed (Production Method).5 For example, 
in  Vines v. McKenzie Methane Corp.,6 the Alabama Supreme Court held th a t the evidence 
presented in  the case confirmed tha t the processes fo r coalbed methane gas d rillin g  and 
coal m ining are inextricably entwined.7 Thus, the court fu rthe r held tha t the grant of “a ll 
coal” im plied the grant of coalbed methane, unless the language o f the grant prevented such 
construction.8
Coalbed methane ownership disputes and production issues have spawned approxi­
m ately tw enty significant jud ic ia l opinions over the last twenty years.9 W ith  respect to the 
ownership issues, the factual setting trad ition a lly  places coal in terest owners in  competi­
tio n  w ith  o il and gas in terest owners for the rig h t to produce and/or ventilate coalbed m eth­
ane from  coal seams. The courts have consistently recognized the rights o f parties to explic­
it ly  grant or reserve an in terest in  coalbed methane in  severance deeds or leases. Absent 
exp lic it language, however, the courts attem pt to apply legal principles to resolve owner­
ship disputes.10
The courts have u tilized  the three basic approaches discussed above in  deciding coalbed 
methane cases. The cases have been sp lit between the coal owner and the gas owner and in  
some cases between both the coal and gas owners (hybrid). The scoreboard for the m ajor 
decisions is as follows:
Coal Owner - 4 cases:
1. U n ited  States Steel Corp. v. Hoge, 468 A.2d (1380) (Pa. 1983) [In ten t & Produc­
tio n  Method]
2. Rayburn v. USX Corp., No. 85-G-2661-W, 1987 U.S. D ist. LEXIS 6920 (N.D. A la. 
1987), a ff 'd w ithout opinion, 844 F.2d 796 (11th C ir. 1988) [Intent]
3. V ines v. McKenzie Methane Corp., 619 So. 2d 1305 (Ala. 1993) [Production 
Method]
5Id.
6619 So. 2d 1305 (Ala. 1993).
7Id . at 1308.
8Id at 1308-09.
Please note th a t a ll o f these decisions are not discussed in th is presentation.
10McClanahan, supra  note 3, at 546 (citing  NCNB Texas N at’l Bank V. West, 631 So. 2d 212 (Ala. 
1993) (find ing tha t due to “nonownership” regime, righ t to produce/vent coalbed methane depends 
upon physical location of gas in  coal seam, gob zone or other stratum); U.S. Steel Corp. v. Hoge, 468 
A.2d 1380 (Pa. 1983) (holding tha t owner of the coal estate has righ t to vent/produce coalbed meth­
ane w ith in  the coal seam)).
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4. E nergy Dev. Corp. v. Moss e t al. , C iv il A ction  No. 98-C-173 (W. Va. C ir. June 19, 
2002) [In te n t &  D e fin itions]
Gas Owner - 7 Cases:
1. O w nership o f and R ight to  E x tra c t Coalbed Gas in  Federal Coal Deposits, 
(M -35935), 88 I.D . 538 (1981) [In te n t, D e fin itio ns &  Production M ethod]11
2. R igh ts  to Coalbed M ethane U nder an O il &  Gas Lease fo r Lands in  the J ic a rilla  
Apache Reservation, No. M-36970, 98 I.D . 59 (1990) [D efin itions]
3. Carbon C ounty v. B aird, No. D V 90-120, 1992 W L 464786 (M ont. D ist. Ct.
Dec. 14, 1992), rev ’d sub. nom. Carbon County v. U n ion  Reserve Coal Co.,
898 P.2d 680 (M ont. 1995) [D e fin itions &  P roduction M ethod]
4. Amoco Prod. Co. v. S. U te Ind ian  T ribe , 526 U.S. 865 (1999). Owner o f m inera ls 
less coal. Coal he ld not to include CBM. [In te n t &  D e fin itions]
5. Roberts v. Am bassador O il Corp., No. C-94-43 (D.C. H aske ll Co. O kla, Jan. 19,
2001) [D e fin itions]
6. Newm an v. RAG Wyo. Land Co., 2002 Wyo. 132, 53 P.3d 540 (2002), reh ’g denied 
2002 Wyo. LE X IS  169 (2002) [D e fin itions]
7. C an tley  v. H ubbard, 623 So. 2d 1079 (A la. 1993). M in e ra l owner less coal [D e fin i­
tions]
Hybrid - 3 Cases:
1. N C N B  Texas N a tl Bank. v. West, 631 So. 2d 212 (A la. 1993) [In te n t &  Produc­
tio n  M ethod]
2. In  re: H illsborough  Holdings Corp., 207 B.R. 299 (B ankr. M .D. F la. 1997) [P ro­
duction  M ethod]
3. R a tlif f  v. H a rrison-W yatt, Case No. 187-00 (Va. C ir. op in ion le tte r dated Aug. 29,
2002) [In te n t &  D efin itions]
This opinion was w ithd raw n  by the S olic ito r during  the Southern Ute case. Amoco Prod. Co. v . S. U te In ­
dian T ribe, 526 U.S. 865, 872 (1999) (citations om itted).
©2002 E lizabeth  A . M cClanahan, Esq., J ill Morgan H arrison, Esq., John K. Byrum , Esq. & Lisa W. Seaborn
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III. DIFFERENT APPROACHES IN ADDRESSING TITLE ISSUES
A  Federal Land v. Private Land Cases12
The p r im a ry  difference between the federal land  and p riva te  land cases is th a t the fed­
era l land cases invo lve  in te rp re ta tion  o f patent language and congressional in ten t. The p r i­
vate land cases look to  in te n t o f the parties and the  more tra d itio n a l legal doctrines w ith in  
the courts’ ju risd ic tio ns .
F o r exam p le , le t ’s re v ie w  the  re le v a n t h is to ry  o f th e  fede ra l la n d  pa ten ts  d is ­
cussed in  th e  Supreme C o u rt case o f Amoco P ro d u c tio n  Com pany v. S outhern  Ute 
In d ia n  T r ib e .13
The Southern U te  In d ia n  T r ib e  (th e  T r ib e ) asserted  its  ow nersh ip  o f th e  coalbed 
gas u n d e r ly in g  a p p ro x im a te ly  200,000 acres o f la n d  on the  S ou th e rn  U te  In d ia n  
R e se rva tion  in  so u th w e s t Colorado. The la n d  w as g ra n te d  to  hom estead patentees 
u n d e r th e  A c t o f M a rc h  3, 1909,14 and  th e  C oa l Lands A c t o f 191015 (the  1909 and 
1910 A c ts ). T he  pa ten tees  rece ived a l l su rface  and m in e ra l r ig h ts  except “ coa l,” 
w h ic h  w as re s e rv e d  to th e  fe d e ra l gove rn m en t. In  1938, the  fe d e ra l gove rnm en t re ­
s to red  th e  coa l e s ta te  to  th e  T rib e . The T r ib e  c la im s  th a t  the  coal esta te  inc ludes 
coalbed gas.
The fo rm e r  re s e rv a tio n  lands th e n  became a va ila b le  fo r p u b lic  e n try  e ith e r  u n ­
de r th e  H o m estea d  A c t o f  1862,16 w h ic h  a llo w e d  fo r e n try  fo r a g r ic u ltu ra l purposes, 
or, th e  C oa l L a n d s  A c t o f 187317 and  th e  M in in g  Law  o f 1872,18 w h ic h  p ro v id e d  fo r 
e n try  fo r  m in in g  purposes. These acts w ere  sub je c t to  s u b s ta n tia l abuse, how ever, 
because e n try m e n  p re d o m in a te ly  c la s s if ie d  th e ir  lands as a g r ic u ltu ra l,  w h ic h  e n t i­
t le d  th e m  to  o w n e rs h ip  o f  th e  la n d  in  fee w ith o u t  paym ent. Coal m ine rs  o r o il and 
gas e x p lo re rs  w e re  re q u ire d  to  pay  s ta tu to r i ly  m anda ted  am ounts fo r th e ir  lands. 
The D e p a r tm e n t o f th e  In te r io r  re lie d  on th e  c la s s if ic a tio n  by th e  e n try m e n  w ith o u t 
fu r th e r  in v e s t ig a t io n , and vas t am oun ts  o f m in e ra l w e a lth  w ere conveyed w ith o u t 
paym en t.
In  response to th is  practice, President Theodore Roosevelt ordered the  D epartm ent of 
the In te r io r  to  w ith d ra w  those lands th a t contained “workable coal” from  the en try  lands
©2002 Elizabeth A. McClanahan, Esq., J il l Morgan Harrison, Esq., John K. Byrum, Esq. &  Lisa W. Seaborn
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12
12See E x h ib it B (chart comparing decisions involving federal lands versus private lands). 
13Amoco Prod. Co. v. S. Ute Ind ian  Tribe, 526 U.S. 865 (1999). 
14Ch. 270, 35 Stat. 844 (codified as 30 U.S.C. § 81 (2000)).
15Ch. 318, 36 Stat. 583 (cod ified  as 30 U.S.C. §§ 83-85 (2000)).
16Ch. 75, 12 Stat. 392.
17Ch. 279, 17 Stat. 607.
l8Act o f M ay 1 0 , 1872, ch. 152, 17 Stat. 91.
. I S  
. r l v 12 
fere l a -
i i-
e
' is ctions  
' l -
t
. 13 
ts
rl r l a
r t te
,U 15 
l " l "
l l -
lude
 
r t l -
 16 ri s
11 18 
t ti
l i ri l ti-
e t
t t t ri
e i t
l t
 
l
t " l"  
15 
12 i i at
13 a
14 i   
i  
16  
17  
18 ,  
iza !ana il s  is  
 
EXHIBIT A
CASE
(Year) C onveyance R e se rva tio n H o ld in g
C o u rt’s
T h e o ry
Ownership o f and 
R igh t to E xtract 
Coalbed Gas in  
Federal Coal 
Deposits
Reservation o f “ a ll coal”
under the 1909 and 
2
1910 Acts. Reservation 
o f “o il and gas” under 
1914 Act.3
Coal reservation un­
der 1909 & 1910 Acts 
d id no t include coal­
bed methane. Reser­
va tion  o f gas under 
1914 A ct included
In te n t, D efin itions 
&  Production 
Method
(1981) coalbed methane.
U nited States Steel5
Corp. v. Hoge5 
(1983)
“a ll the righ ts and 
privileges neces­
sary and useful in  
the m in ing  and 
rem oving o f said 
coal, includ ing  ... 
the rig h t o f ven ti­
la tio n .”
A  predecessor in  title  
had reserved “the r ig h t 
to d r ill and operate 
through said coal fo r o il 
and gas w ith o u t being 
held liable fo r any dam­
ages.
“The court held th a t, 
as a general ru le , 
such gas as is present 
in  coal m ust neces­
sa rily  belong to the 
coal owner, so long as 
i t  rem ains w ith in  h is 
p roperty and subject 
to h is exclusive do­
m in ion  and contro l.”8
In te n t &  
Production 
Method
 Rayburn v. 
USX Corp.9
(1988)
“Grantors herein  cove­
nant and agree th a t any 
rig h t to explore fo r or 
produce o il and gas, or 
to d r ill wells fo r the ex­
ploration fo r o r produc­
tio n  o f oil and gas in  the 
above-described lands 
shall be subject to the 
requirem ent th a t a ll 
coal seams located in  
said lands penetrated in  
such exploration or 
d rillin g  operations shall 
be encased or grouted
The U n ited  States 
D is tric t C ourt held 
th a t tit le  to the  coal­
bed m ethane was 
vested in  the coal
owner.
In te n t
(M-35935), 88 Interior Dec. 538 (1981). (Note: “ [T]he Solicitor of the Interior withdrew the 1981 opinion in  a one-line order 
stating, ... ‘[t]he United States now supports the Tribe’s position that CBM gas is coal reserved by the 1909 and 1910 Acts,’” 
Amoco Prod. Co. v. S. Ute Indian Tribe, 526 U.S. 865, 872 (1999) (citations omitted).]
Ownership, 88 Interior Dec. 538 (1981).
3 Id.
4 Id. at 540.
'  468 A.2d 1380 (Pa. 1983).
' id .  at 1382.
7Id.
Elizabeth A. McClanahan, Coalbed Methane: Myths, Facts, and Legends of Its History and the Legislative and Regulatory 
Climate into the 21st Century, 48 OKLA. L, Rev. 471, 484 (1995).
 6No. 85-G-2661-W, 1987 U.S. Dist. LEXIS 6920 (N.D. Ala. 1987), a ff'd without opinion, 844 F.2d 796 (11th Cir. 1988). 
Rayburn, 1987 U.S. D istrict LEXIS at *2.
McClanahan, supra note 8, at 494.
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| CASE
(Year) Conveyance R eserva tion H old ing
C ou rt’s
Theory
Rights to Coalbed 
Methane Under An 
O il & Gas Lease fo r 
Lands In  the J ica rilla  
Apache Reservation
(1990)
Lease granted “ex­
clusive r ig h t... to 
d rill for, m ine, ex­
tract, remove and 
dispose o f a ll the 
o il and natura l gas 
deposits.”
The Department con­
cluded that:
(1) coalbed gas is 
natura l gas; (2) the 
term  oil and gas de­
posit included coalbed 
gas; and (3) coalbed 
gas was conveyed 
under the oil and gas 
leases whether the 
parties intended to
14convey i t  or not.
Definitions
Vines v. McKenzie 
Methane Corp.
(1993)
Two deeds: (1) “a ll 
o f the coal, iron 
ore, and other 
m inerals” ; and 
(2) “a ll the coal and 
other m inerals.”
The Alabama Su­
preme Court held 
th a t “an express 
grant of a ll coal nec­
essarily implies the 
grant of coalbed 
methane gas, unless 
the language o f the 
grant its e lf prevents
17
th is construction.
Production
Method
Cantley v. Hubbard16 
(1993)
In  a 1924 patent, the 
United States reserved 
a ll the coal. A  subse­
quent grantor reserved 
“[a ]ll m ineral reserved 
to the United States."20
The Cantley court 
held tha t “a ll m ineral 
rights, other than 
coal, were clearly 
reserved” by the 
subsequent grantor.
Definitions
12 (M-36970), 98 Interior Dec. 59 (1990).
13 Rights to Coalbed Methane, 1990 I.D. LEXIS, *1, *3.
Rights to Coalbed Methane, 98 Interior Dec. 59, 61-63. The Department reached these conclusions based upon the 1981 
Solicitor’s Opinion. Id. at 63-64. See supra text accompanying note 1. Although the 1981 opinion was withdrawn, no mention 
was made of this 1990 opinion. I t  is not, therefore, clear the impact the withdrawal would have on this opinion.
15 619 So. 2d 1305 (Ala. 1993).
16 Id. at 1306.
17Id. at 1308-09.
18 623 So. 2d 1079 (Ala. 1993).
19McClanahan, supra note 8, at 496.
10Cantley, 623 So. 2d at 1080,
2J
McClanahan, supra note 8 at 497.
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CASE
(Year) Conveyance R eserva tion H o ld in g
C ourt’s
Theory
NCNB Texas N a t'l 
Bank v. West2
(1993)
“a ll the coal, and 
m ining rig h ts ....”23
“a ll in te re s t... other 
than the above- 
described interests in  
coal and m ining rights 
... Grantor specifically 
reserves a ll o f the oil, 
gas, petroleum and sul-
phur...."24
Coal O wners: “have 
the exclusive rig h t to 
produce and own 
coalbed methane gas 
from horizontal bore­
holes and vertical 
degasification wells 
d rilled  d irectly into 
the source coal 
seam.
In tent & 
Production 
Method
Gas O wners: “have 
the exclusive rig h t to 
produce and own all 
the coalbed methane 
gas th a t has been, or
tha t w ill be, produced 
26
from gob w ells....”26
Carbon County v. 
B aird
(1995)
Deed conveyed 
“coal and coal 
rights w ith  the 
rig h t o f ingress 
and egress to mine
and remove the 
28
same.
Lease g ra n te d
“the exclusive righ t 
for the purpose of 
m ining, exploring 
by geophysical or 
other methods, and 
operating for and 
producing there­
from oil and a ll 
gas, including coal 
seam methane of 
whatsoever nature 
or kind ....”29
Grantee o f coal and 
coal rights convey­
ance only “acquired 
the coal and the inci­
dental rig h t to mine 
and remove the
SO
coal.”
Lessee was given the 
rig h t to extract the 
coal seam methane 
gas (coal owner could 
extract and capture 
the gas only for pur­
poses o f safety inci­
dental to coal m ining 
operations).
Definitions & 
Production 
Method
631 So. 2d 212 (Ala. 1993).
23Id. at 216.
24 Id. at 216-17.
25 Id. at 229.
26 Id.
No. DV 90-120, 1992 WL 464786 (Mont. Dist. Ct. Dec. 14, 1992), reversed sub nom. Carbon County v. Union Reserve Coal 
Co., 898 P.2d 680 (Mont. 1995).
Carbon County, No. DV 90-120, slip. op. at 4 (Findings of Fact).
29 Id. at 5.
30
Carbon County, 898 P.2d at 688.
Id. at 689. See also, McClanahan, supra note 8 at 493.
©2002 Elizabeth A. McClanahan, Esq.,
J ill Morgan Harrison, Esq. & John K. Bynun, Jr., Esq.
3 ~ 3 3
E x h ib it A  -  Page 3
 
 
t'l
:;, 
u st 
 
u
i  
 
 
" l l
i g   " 
.. 
" l l
g
res
 
"' " 
e s e  
"t l
i l
i l
r t
-
i l
l
 "
20 
"   
., 
 
"Id.  
,.. 
 . 
,. 
I . 
er t  
" l st 
r tere
l i g ts
cifi l
ll i
e l
  ·"" 
 
"
g
J
• 
asifi t l s
le t
l
sea ."u 
"  
g
l
 
il
l   """ 
l
l g s -
l " e
l i-
t l g
 
coal.~•• 
es
g
l  
l
l -
f i-
t l
" t  
urt'  
 
 
f tions
t
 
11  - 20, 
 • . 
• t l  
"I . 
" t  
,. 
 . t.   
iza Jana  
il . rum  
-  
i i  
CASE
(Year) C onveyance R e se rva tio n H o ld in g
C o u rt's
T h e o ry
Amoco Prod. Co. v. 
S. Ute In d ia n  Tribe
(1999)
Patentees con­
veyed “the  land 
and everyth ing  in  
it ,  except the  
‘coal.'"33
“ [T]he ‘coal[]’ [] was re­
served to the U nited 
States.”34
The Supreme C ourt 
he ld  th a t “coal” as 
used in  the 1909 and 
1910 Acts d id not 
include coalbed meth-35
ane. A t the tim e o f 
the Acts, Congress 
had no reason to 
reserve coalbed
36
m ethane.
In te n t &  
D efin itions
Roberts v. Ambassa- 
dor O il Corp.
(2001)
Deeds granted or 
reserved a ll “o il, 
gas and o the r m in- 
e ra ls .” O the r pa r­
tie s  owned “ surface 
and a ll o f the  coal 
(w ith  lim ite d  ex- 
ceptions).39
The court concluded 
“coalbed methane gas 
rig h ts  are among the 
rig h ts  held by the 
owner o f the ‘gas’ 
rig h ts  and not the 
owner o f the ‘coal’ 
rig h ts .” The court 
he ld  th a t the “o il, gas, 
and other m ineral 
rig h ts  ... owners ... 
own the rig h t to ... 
produce the methane 
gas located in  the 
coalbed form ations ... 
and are en titled  to 
the  coalbed methane 
gas production and 
the  proceeds there­
from .”41
D efin itions
526 U.S. 865 (1999).
33 Id. a t 867.
34 Id.
Elizabeth A. McClanahan & J ill M. Harrison, Southern Ute: T ria l Court -to - Supreme Court, 15 J. NAT. RESOURCES &  
ENVTL, L. 247, 260.
Southern Ute, 526 U.S. a t 875-76. See also, McClanahan & Morgan, supra note 35 (CBM not a viable energy source in 
1909-10; considered dangerous by-product).
No. C-94-43 (D.C. Haskell Co., Okla. Jan. 19, 2001) (on file w ith authors),
38 Id. at *9.
Id. a t *2.
40 Id. at *8.
41 Id. a t *15. The court fu rthe r noted that the surface and coal rights owners have a “mutual, simultaneous right to extract 
and to capture such coalbed methane gas only where necessary for safety purposes, incident to their actual coal mining opera­
tions." Id.
©2002 Elizabeth A. McClanahan, Esq.,
J ill Morgan Harrison, Esq. &  John K. Byrum, Jr., Esq.
3 - 3 4
E xh ib it A  -  Page 4
 r s 
  er t    
u - " h 'c al □' D -  te
.  ib/2 "t a te " l" f tions 
r tates_n,. 
 
' l.'  l3 ude
" 
es
 
.. 
 
. f tions 
il  31 l " i "
i g s
 .. g sr l ." r-
e " a ' ' 
l g s
i te ' l'
. i9 g ."'° b " 
" i
g s
g
 r o
t le
t
e -
fr n•t o  
" 099  
"'I  
"Id. 
,. 
za la a il s t r : l r • r  
.  
,. t ia a r
 
,. l . 
"I  
"   . 
..  . 
. ,
  " tane
 l --
.  
za la  i i  
il n  
 
CASE
(Year) C onveyance R e se rva tio n H o ld in g
C o u rt’s
T h e o ry
Newman v.
RAG Wyo. Land Co.42
(2002)
“ [D]eed conveys ‘a ll 
coal and m inerals 
commingled w ith  
coal th a t may be 
m ined or extracted 
in  association 
therew ith  or in  
conjunction w ith  
such coal opera­
tions
Deed reserves “ a ll o il, 
gas and other m inerals 
except as set fo rth  
above.”’4
“ (P la rties generally 
intended the coal to 
be conveyed and the 
gas, w herever i t  may 
be located w ith in  the 
p roperty, to be re­
served to the land­
owners. Coalbed 
m ethane, being a gas, 
rem ained the land ­
owners' property."45
D efin itions
Energy Dev. Corp. v. 
Moss et al.46
(2002)
Leases granted “a ll 
o f the o il and gas 
and a ll o f the con­
stituen ts o f e ithe r 
in  and under the 
land ....”47
C ourt held th a t a 
conventional o il and 
gas lease conta in ing 
the phrase “ a ll o il 
and gas,” w ith  noth­
ing  fu rth e r, d id  not 
g ra n t lessee the  rig h t 
to extract coalbed 
m ethane from  lessor’s 
coal seams.
In te n t & 
D efin itions
2002 Wyo. 132, 53 P.3d 540 (2002) reh'g denied 2002 Wyo. LEXIS 169 (2002).
43Newman, 2002 Wyo. at *13, 53 P.3d at 544.
44 Id.
iS
Newman 2002 Wyo. at *32, 53 P.3d at 550 (ruling is not intended to imply tha t a ll conveyances of coal exclude coalbed 
methane).
C ivil Action No. 98-C-173 (W. Va. Cir. June 19, 2002) (on file w ith authors).
C ivil Action No. 98-C-173-K, Pls,’ Am. Compl., Exs. A and B (on file w ith authors).
Energy Development, No. 98-C-173, at 24-25,
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CASE
(Year) Conveyance R eserva tion H o ld in g
C o u rt’s
Theory
R a tliff v. 
H arrison - Wyatt 49
(2002)
“a ll the coal ... 
together w ith  a ll 
necessary and con­
venient uses o f the 
surface for opening 
and developing 
mines
Court held tha t “a 
grant of coal rights 
does not include title  
to the CBM absent an 
express grant of 
CBM, natural gases, 
or minerals in  gen­
eral; and th a t the 
surface owner holds 
the rights to the CBM 
once i t  has separated 
from the coal."51 The 
court further held 
tha t “the surface 
owners’ rig h t to the 
CBM only extends to 
tha t which has sepa­
rated from the coal. 
The court does not 
hold that the surface 
owners have the rig h t 
to frac the coal in 
order to retrieve the 
CBM."52
In ten t & 
Definitions
Case No. 187-00 (Va. Cir. opinion letter dated Aug. 29, 2002) (on file w ith authors).
50
R atliff, Case No. 187-00, Defs. Trial Br. at 4 (filed June, 2002) (on file with authors) (other deed language similar to 
quoted language).
52 Id. at 8.
5 3Id. at 7.
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EXHIBIT B
F E D E R A L  LA N D  
CASES
P R IV A T E  LA N D  
CASES C oal Gas H y b rid
O wnership o f and R igh t 
to E xtract Coalbed Gas 
in  Federal Coal Deposits1
(1981)
Reservation o f gas 
under 1914 Act 
included coalbed 
methane.
United States Steel Corp. 
v. Hoge
(1983)
G enerally, gas pre­
sent in  coal m ust 
necessarily belong to 
the coal owner, as 
long as i t  rem ains 
h is property and his 
control.
6
R ayburn v. USX Corp. 
(1988)
T itle  to the coalbed 
methane was vestedft
in  the coal owner.
R ights to Coalbed 
Methane Under A n O il 
&  Gas Lease fo r Lands 
In  the J ic a r illa  Apache 
Reservation
(1990)
Coalbed gas is 
na tu ra l gas. The 
term  o il and gas 
deposit included 
coalbed gas. Coal­
bed gas was con­
veyed under o il 
and gas leases 
regardless o f par-
ties in ten t.8
(M-35935), 88 In te rio r Dec. 538 (1981). [Note; “ [T]he S o lic ito r o f the In te rio r w ithdrew  the 1981 opinion in  a 
one-line order s ta ting , ... ‘ [t]he U nited States now supports the T rib e ’s position th a t CBM gas is coal reserved by 
the 1909 and 1910 Acts.’”  Amoco Prod. Co. v. S. U te Ind ian  T ribe, 526 U.S. 865, 872 (1999) (c ita tions om itted).]
Id . a t 540.
3 468 A .2d 1380 (Pa. 1983).
E lizabeth  A. M cClanahan, Coalbed M ethane: M yths, Facts, and Legends o f Its  H is to ry  and the Legislative 
and R egulatory C lim ate in to  the 21st C entury, 48 Ok la . L. Rev . 471, 484 (1995).
5 No. 85-G-2661-W , 1987 U.S. D ist. LEXIS 6920 (N.D. A la. 1987), a ff 'd w ithout opin ion, 844 F.2d 796 (11th 
C ir, 1988).ft
8M cClanahan, supra  note 4, a t 494.
(M -36970), 98 In te rio r Dec. 59 (1990).
R ights to Coalbed Methane, 98 In te rio r Dec. 59, 61-63. The D epartm ent reached these conclusions based 
upon the 1981 S o lic ito r’s O pinion. Id . a t 63-64. See supra  te x t accompanying note 1. A lthough the 1981 opinion 
was w ithd ra w n , no m ention was made o f th is  1990 opinion. I t  is not, therefore, clear the im pact the w ithdraw al 
would have on th is  opinion,
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FED ER AL LAND 
CASES
PRIVATE LAN D  
CASES Coal Gas H yb rid
Vines v.
McKenzie Methane 
Corp.
(1993)
Express grant of all 
coal necessarily im­
plies the grant of 
coalbed methane 
gas, unless the lan­
guage of grant pre­
vents such construc- 
tion.
Cantley v. Hubbard 1
(1993)
A ll mineral 
rights, other 
than coal, in ­
cluded coalbed
 12methane.
NCNB Texas N at’l  Bank 
v. West 13
(1993)
Coal Owners
have exclusive 
righ t to produce 
and own coalbed 
methane gas 
from horizontal 
boreholes and 
vertical degasi­
fication wells
drilled  directly 
into coal seam. 14
Gas Owners 
have exclusive 
rig h t to produce 
and own a ll the 
coalbed meth­
ane gas that has 
or w ill be pro­
duced from gob 
wells15
9 619 So. 2d 1305 (Ala. 1993).
10 Id . a t 1308-09,
11 623 So. 2d 1079 (Ala. 1993).
McClanahan, supra note 4 at 497. [Authors’ note. This case is not actually a “hybrid” in  the sense that the 
court s p lit ownership between coal and gas estates. The holding states that a ll m inerals, less coal, includes coal­
bed methane. The court, therefore, did not distinguish whether the “gas” estate or the “residual m ineral" estate 
included coalbed methane. This case does not f it  w ith in  any of the categories shown. We declined to create a 
separate column for one case.]
13 631 So. 2d 212 (Ala. 1993).
14 Id . a t 229.
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FEDERAL, L A N D  
CASES
P R IV A T E  LA N D  
CASES Coal Gas H y b rid
Carbon County v. B a ird  
(1995)
Coal and coal 
righ ts  did not in ­
clude coalbed
17
methane.
Gas lessee given 
r ig h t to extract the
coal seam meth- 
18
ane gas.
In  re: H illsborough  
Holdings Corp . 19
(1997)
Ownership of 
coalbed meth­
ane depends on 
site o f coalbed 
methane at time 
o f capture. CBM 
captured di­
rectly from coal 
seam belongs to 
coal owner.
CBM tha t m i­
grated from coal 
seam belongs to 
gas owner (i.e. 
gob gas).
Amoco Prod. Co. v.
20
S. Ute In d ia n  Tribe  
(1999)
Coal in  1909 and 
1910 Acts did not 
include coalbed 
methane.
No. DV 90-120, 1992 W L  464786 (Mont. D ist. Ct. Dec. 14, 1992), reversed sub nom. Carbon County v. Union
Reserve Coal Co., 898 P.2d 680 (Mont. 1995).
Carbon County, 898 P.2d at 688.
Id . at 689. See also, McClanahan, supra note 4 a t 493.
19 207 B.R, 299 (Bankr. M .D.Fla. 1997).
20
526 U.S. 865 (1999).
21 
Elizabeth A. McClanahan & J i l l  M. Harrison, Southern Ute: T ria l C ourt - to- Supreme Court, 15 J. Nat. 
Resources &  En v tl . L. 247, 260.
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FED ER AL LAN D  
CASES
PRIVATE LAND 
CASES Coal Gas H y b rid
Roberts v. 22
Ambassador O il Corp. 
(2001)
Coalbed methane 
gas rights are 
rights held by
23
“gas" owner. Oil, 
gas, and other 
mineral rights 
owners have right 
to produce CBM 
located in coalbed 
formations and are 
entitled to the 
proceeds.
Newman v. 
RAG Wyo. Land Co.
( 2 0 0 2 )
Coal did not in ­
clude CBM. Gas, 
wherever i t  is lo­
cated w ithin the
property, includes 26
CBM.
Energy Dev. Corp. v.
2 7
Moss et al. 
(2002)
Grant of all oil and 
gas, w ith  no other 
language, did not 
grant righ t to ex­
tract coalbed meth­
ane from coal 
28
seams.
No. C-94-43 (D.C. Haskell Co., Okla. Jan. 19, 2001) (on file w ith  authors).
23 Id . a t *8.
24
Id . a t *15. The court further noted that the surface and coal rights owners have a “mutual, simultaneous 
r ig h t to extract and to capture such coalbed methane gas only where necessary for safety purposes, incident to 
th e ir actual coal mining operations.” Id.
25
2002 Wyo. 132, 53 P.3d 540 (2002), reh’g denied 2002 Wyo. LEXIS 169 (2002).
26
Newman 2002 Wyo. at *32, 53 P.3d at 550 (ruling is not intended to imply that all conveyances of coal ex­
clude coalbed methane).
C iv il Action No. 98-C-173 (W. Va. Cir. June 19, 2002) (on file w ith  authors).
Energy Development, No. 98-C-173, at 24-25.
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F E D E R A L  L A N D  
CASES
P R IV A T E  LA N D  
CASES Coal Gas H y b r id
R a tliff v. 
H arrison- W yatt
(2002)
Grant o f coal 
rights does not
30
include CBM. 
Surface owners’ 
r ig h t to the  
CBM only ex­
tends to CBM  
separated from  
the coal. Surface 
owners may not 
frac coal to re­
trieve CBM.
29
Case No. 187-00 (Va. C ir. opinion le tte r dated Aug. 29, 2002) (on file w ith  authors).
30
R a tliff, Case No. 187-00, opinion le tte r a t 8.
31 Id . at 7.
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EXHIBIT C
WESTERN CASES EASTERN CASES Coal Gas H y b rid
Ownership o f and Right 
to Extract Coalbed Gas 
in  Federal Coal Deposits
(1981)
Reservation o f gas 
under 1914 Act 
included coalbed 
methane.
United States Steel Corp. 
v. Hoge 3
(1983)
Generally, gas pre­
sent in  coal must 
necessarily belong to 
the coal owner, as 
long as i t  remains 
his property and his
control.
&
Rayburn v. USX Corp. 
(1988)
Title to the coalbed 
methane was vested 
in the coal owner.
Rights to Coalbed 
Methane Under An O il 
&  Gas Lease fo r Lands 
In  the J ic a rilla  Apache 
Reservation
(1990)
Coalbed gas is 
natural gas. The 
term oil and gas 
deposit included 
coalbed gas. Coal­
bed gas was con­
veyed under oil 
and gas leases
regardless o f par- 
ties intent. 3
1 (M-35935), 88 Interior Dec. 538 (1981). [Note: "[T]he Solicitor of the Interior w ithdrew the 1981 opinion in  a 
one-line order s ta ting ,... ‘ [t]he United States now supports the Tribe’s position that CBM gas is coal reserved by 
the 1909 and 1910 Acts.’” Amoco Prod. Co. v. S. Ute Indian Tribe, 526 U.S. 865, 872 (1999) (citations omitted).]
2 Id. at 540.
3 468 A.2d 1380 (Pa. 1983).
4 Elizabeth A. McClanahan, Coalbed Methane: Myths, Facts, and Legends o f Its  H istory and the Legislative 
and Regulatory Climate into the 21st Century, 48 OKLA, L. Rev. 471, 484 (1995).
5 No. 85-G-2661-W, 1987 U.S. Dist. LEXIS 6920 (N.D. Ala. 1987), a ff'd w ithout opinion , 844 F.2d 796 (11th 
Cir. 1988).
6 McClanahan, supra note 4, at 494,
7 (M-36970), 98 Interior Dec. 59 (1990).
8 Rights to Coalbed Methane, 98 Interior Dec. 59, 61-63. The Department reached these conclusions based 
upon the 1981 Solicitor’s Opinion. Id. at 63-64. See supra text accompanying note 1. A lthough the 1981 opinion 
was withdrawn, no mention was made of this 1990 opinion. It  is not, therefore, clear the impact the withdrawal 
would have on this opinion.
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W ESTER N  CASES EASTER N  CASES C oal Gas H y b rid
Vines v.
McKenzie Methane 
Corp.
(1993)
Express grant o f a ll 
coal necessarily im ­
plies the g ran t o f 
coalbed methane 
gas, unless the lan ­
guage of g rant pre­
vents such construe- 
tion .
Cantley v. Hubbard 
(1993)
A ll m ineral rights, 
other than coal, 
included coalbed
methane. 12
NCNB Texas N a t’l  Bank 
v. W est 13
(1993)
C oal O w ners have 
exclusive rig h t to 
produce and own 
coalbed methane 
gas from  horizontal 
boreholes and ver­
tica l degasification 
wells d rilled  d i­
rectly in to  coal 
seam.
Gas O w ners have 
exclusive rig h t to 
produce and own 
a ll the coalbed 
methane gas th a t 
has or w ill be pro­
duced from  gob 
wells
9 619 So. 2d 1305 (Ala. 1993).
10 Id . a t 1308-09.
11 623 So. 2d 1079 (A la. 1993).
12 M cClanahan, supra  note 4 a t 497. 
13 631 So. 2d 212 (Ala. 1993).
14 Id . a t 229.
15 Id .
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WESTERN CASES EASTERN CASES Coal Gas H yb rid
Carbon County v. B a ird ’16 
(1995)
Coal and coal 
rights did not in ­
clude coalbed 
methane.
Gas lessee given 
r ig h t to extract the 
coal seam meth-
ane gas. 16
In  re: H illsborough
Holdings Corp. 
(1997)
Ownership of 
coalbed meth­
ane depends on 
site of coalbed 
methane at time 
of capture,
CBM captured 
directly from 
coal seam be­
longs to coal 
owner. CBM 
that migrated 
from coal seam 
belongs to gas 
owner (i.e. gob 
gas).
Amoco Prod. Co. v. 
S. Ute Ind ian Tribe20
(1999)
Coal in  1909 and
1910 Acts did not
include coalbed 
21methane.
No. DV 90-120, 1992 WL 464786 (Mont. Dist. Ct. Dec. 14, 1992), reversed sub nom. Carbon County v. Union 
Reserve Coal Co., 898 P.2d 680 (Mont. 1995).
17 Carbon County, 898 P.2d at 688.
18 Id . at 689. See also, McClanahan, supra note 4 at 493.
19 207 B.R. 299 (Bankr. M.D.Fla. 1997).
20 526 U.S. 865 (1999).
21 Elizabeth A. McClanahan & J ill M. Harrison, Southern Ute: T ria l Court —to- Supreme Court, 15 J. Nat. 
Resources & Envtl. L. 247, 260.
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W ESTERN CASES EASTERN CASES Coal Gas H y b r id
Roberts v. Ambassador 
O il Corp.
(2001)
Coalbed methane 
gas rights are 
rights held by 
“gas” owner. Oil, 
gas, and other 
m ineral rights 
owners have r igh t 
to produce CBM 
located in  coalbed 
formations and are 
entitled to the 
proceeds.
Newman v. RAG Wyo. 
Land Co. 25
(2002)
Coal did not in ­
clude CBM. Gas, 
wherever i t  is lo­
cated w ith in  the
property, includes
CBM.
Energy Dev. Corp. v.27
Moss et al. 27
(2002)
G rant o f a ll o il and 
gas, w ith  no other 
language, did not 
grant r ig h t to ex­
tract coalbed meth­
ane from  coal 
28
seams.
22 No. C-94-43 (D.C. Haskell Co., Okla. Jan. 19, 2001) (on file  w ith  authors).
22 Id . a t *8.
24 Id . a t *15. The court fu rthe r noted tha t the surface and coal rights owners have a “mutual, simultaneous 
r ig h t to extract and to capture such coalbed methane gas only where necessary fo r safety purposes, incident to 
th e ir  actual coal m ining operations.” Id .
25 2002 Wyo. 132, 53 P.3d 540 (2002), reh'g denied 2002 Wyo. LEXIS 169 (2002).
26 Newman 2002 Wyo. at *32, 53 P.3d a t 550 (ru ling  is not intended to im ply th a t a ll conveyances of coal ex­
clude coalbed methane).
C iv il Action No. 98-C-173 (W. Va. Cir. June 19, 2002) (on file  w ith  authors).
28 Energy Development, No. 98-C-173, at 24-25.
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WESTERN CASES EASTERN CASES Coal Gas H yb rid
R a tliff v.
Har r ison-Wyatt
(2002)
Grant of coal 
rights does not
include CBM. 
Surface owners’ 
right to the 
CBM only ex­
tends to CBM 
separated from 
the coal. Sur­
face owners may 
not frac coal to 
retrieve CBM. 31
29 Case No. 187-00 (Va. Cir. opinion letter dated Aug. 29, 2002) (on file w ith  authors).
30 R a tliff, Case No. 187-00, opinion letter a t 8.
31 Id . at 7.
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